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The right to equal protection of laws and equal justice in the courts. y¢ 
The right to equal educational and economic opportunity. y¢ The right to 
be free from arbitrary search or arrest. 54 The right to choose public offi- 
cers in free elections. yy The right to own property. +¢ The right of free 
speech, press, and assembly. 5% The right to attend the church of your 
choice. y&¢ The right to have legal counsel of your choice and a prompt 
trial if accused of crime. y The duty to practice and teach the principles 
of good citizenship in your own home. + The duty to respect the rights of 
others. ys The duty to vote in elections. y+ The duty to obey the laws. +¢ 
The duty to serve on juries if called. ;¢ The duty to inform yourself on 
issues of government and community welfare. +4 The duty to assist agen- 
cies of law enforcement. yy The duty to serve and defend your country. 
yy The right to choose public officers in free elections. yy The right to 
equal educational and economic opportunity. y¢ The right to own property. 
vy The right to equal protection of laws and equal justice in the courts. +¢ 
The right to equal educational and economic opportunity. yy The right to 
be free from arbitrary search or arrest. +4 The right to choose public offi- 
cers in free elections. yy The right to own property. y¢ The right of free 
speech, press, and assembly. y¢ The right to attend the church of your 
choice. y¢ The right to have legal counsel of your choice and a prompt 
trial if accused of crime. yy The d “10. and teach the principles 
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what did 
the courts decide 
today 


that might 


affect your case 
tomorrow 


What questions are you working on? Automobile? Commercial? Zoning? 
Criminal? Corporation? Your courts are making new decisions today that 
may affect your case tomorrow. You need these decisions promptly. You 
get them in Florida Cases. Find out how easy it is to keep abreast of the 
news in the law. Ask for details on: 


FLORIDA CASES 


West Publishing Company St. Paul, Minnesota 55102 


@ FLORIDA BAR ELECTIONS this year resulted in the largest 
vote ever cast in the history of the Bar. Approximately 
7,200 ballots were voted and returned to the headquarters 
office in the three-way president-elect race involving 
candidates Julian D. Clarkson, J. Ben Watkins, and Burton 
Young. Because no candidate received a majority of the 
votes tabulated, a run-off election was held earlier this 
month and the results will be made known April 21, 1969. 
Combining those ballots with those cast in all Board of 
Governors races, the total number reached 10,762. 


@ HAS DEATH RECENTLY TAKEN A RESPECTED MEMBER OF YOUR 
LOCAL BAR? If so, The Florida Bar Foundation offers an 
excellent means of permanently memorializing such a lawyer 
cr judge. The Foundation has purchased and placed in the 
president's room at The Florida Bar Building a handsome 
memorial book. This book contains all the names of lawyers 
and judges memorialized as well as the names of partici- 
pating donors. An attractive receipt and notice card has 
also been prepared for all donors and families of those 
memorialized. Contributions to the Foundation today are 
being used primarily in a student loan program available 
to law students attending the four Florida law schools. 
Although the program is only in its second year, law 
Students have already received nearly $30,000 in loans to 
aid them in completing their legal education. 

Many lawyers believe that the Foundation can expand its 
legal research facilities to serve the courts and Bar of 
Florida better. Implementation of such facilities through 
the use of electronic computers has been discussed. Spe- 
cialized, in-depth legal institute programs are also under 
consideration in the long-range future plans for the 
Foundation. Money, as always, is essential. Some lawyers 
have designated The Florida Bar Foundation as the benefi- 
ciary of life insurance policies held by them. The premiums 
paid on such policies are deductible for federal income 
tax purposes. So when the next occasion arises to memo- 
rialize a lawyer or judge, why not consider The Florida 
Bar Foundation and help it expand its charitable, educa- 
tional, literary and scientific activities. 
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@ REGISTRATIONS FOR THE BAR CONVENTION ROLLING IN... 

A new format for this year's convention has been agreed 
upon by President Criser, Chairman Bob Scott and the hard- 
working convention committee. The committee hopes that the 
new plans will make this year's convention ‘more fun for 
the individual lawyer and his spouse while still maintain- 
ing a well balanced, informative legal educational pro- 
gram. The dates, May 28 to June l, 1969, at the Diplomat 
Hotel, and would you believe room rates as low as $10 per 
night! You can't afford to stay at home! A separate mail- 
ing with registration form and ladies program will be 
going out within the next few days. Look for it and regis- 
ter now. Don't forget to bring your Hawaiian shirt and a 
muu muu for the luau scheduled for the opening night! 


@ MORE THAN TWENTY LEGISLATIVE BILLS have been either en- 
dorsed or sponsored by The Florida Bar in this term of the 
Florida Legislature. All of these bills originated in the 
sections or standing committees of the Bar. A brief sum- 
mary of those acted upon prior to the March 1969 meeting 
of the Board of Governors was published in the March issue 
of the Journal. Sponsoring committees with the Legislative 
Committee, chaired by Bill Roberts of Tallahassee, will 
seek favorable action on the bills by the Legislature. 
Special attention will be given to the enactment of an 
improved Judicial Article, Article V of the Florida 
Constitution. 


@ MEMBERS OF THE FLORIDA BAR are invited to comment on the 
proposed "Code of Professional Responsibility” that will 
come before the ABA House of Delegates in August, to the 
Committee on Professional Ethics, meeting at 2 p.m., May 28, 
in Room 223 of the Diplomat Hotel. During this meeting at 
The Florida Bar Convention, lawyers may express their thoughts 
to the committee on this revision of the Canons of Ethics. 
The committee in turn will evaluate all comments in prepara- 
tion of its recommendations to the Board of Governors. 
Members who wish to be heard at this meeting should write the 
chairman, Thomas C. MacDonald, Jr., Committee on Professional 
Ethics, P. 0. Box 3324, Tampa, Florida 33601. The committee 
requests a written summary of the comments or suggestions 
that will be presented. 
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Heirs to Estates 


WRITE for We are pleased to discuss 
complimentary chi 

any heirship problem 
genealogical without obligation. 


chart Please call collect. 


Over a quarter century of service co. ATTORNEYS * ADMINISTRATORS + EXECUTORS * TRUSTEES *« BANKS 
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Have you 
accounted 
42.4 
for ALL 
the heirs ? 
ALTSHULER GENEALOGICAL SERVICE 
501 Seybold Bldg. Miami, Florida 23132 305-374-1246 
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They fly mile after country mile—in 
helicopter or aircraft—a mere 30 feet 
above the high-voltage lines, looking 
for defects that could mean trouble. It 
takes skillful piloting plus a man with 
sharp eyes who knows what to look 
for. Maybe a broken brace or a bent 
arm. Maybe a cracked insulator. What 
they find wrong—even a minor flaw— 
is righted. 


In earlier days, cross-country inspec- 
tion trips were made by truck or even 
on foot through swamp and palmetto 
—with one eye peeled for snakes. 


Then a better way was found. Now 
three out of four inspections are by air. 


And the fourth? We still make checks 
from the ground—looking for trouble 
we might not see from the air. We're 
finicky about transmission lines be- 
cause they make it possible for power 
plants to backstop each other. 


In town and country, we go to a lot. 
of trouble to find trouble before it can 
happen. That's why you can take it for 
granted that when you flip a switch, 
the light goes on...t.me after time 
after time! 


“There's a way to do it better . . . find it!” —evison 


CHOPPER CHECKING 


of power transmission lines is looking for 


trouble before it happens. 


Flonda's Electric Companies 


Taxpaying. Investor owned 


FLORIDA POWER & LIGHT COMPANY 
TAMPA ELECTRIC COMPANY 


> 
‘a 
. GULF POWER COMPANY 
| / \) 4 
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Like Ethics Publication 
To Board of Governors: 


Gentlemen: 


We have thanked the Committee on Pro- 
fessional Ethics and wish to express our - 
preciation to you for sanctioning the compil- 
ing and editing, and providing for the pub- 
lication of “Selected Opinions of the Com- 
mittee on Professional Ethics.” 

This fine project fills a long felt need and 
will, we are sure, prove to be a great help 
to the Bar. We join wholeheartedly in the 
hope that from time to time the Opinions 
of the Committee rendered in 1968 and 
subsequent years can be published. 


STEPHENS, STEPHENS & WATSON 
St. Augustine 


Charitable Foundations 


Editor 
Dear Sir: 


We have recently received several letters 
from Florida attorneys requesting “a list of 
all of the foundations in the United States 
to which charitable donations may be 
made,” 

Edition 3 of The Foundation Directory in- 
cludes descriptions of 6,803 of the some 
22,000 foundations, not including The Flor- 
ida Bar Foundation, in the United States. 
These are privately funded foundations, 
established by individuals, families, or com- 
panies to distribute funds for charitable and 
other ag mene as determined by their re- 
spective boards of trustees or directors. 
There are other types of exempt organiza- 
tions which unfortunately incorporate the 
word “foundation” in their legal name but 
in fact are solicitors of funds. These, of 
course, are not foundations by our definition 
and are therefore not included in The Foun- 
dation Directory. 

The types “ot organizations about which 
Mr. John R. Day inquired in his letter to 
you are listed in the Internal Revenue Serv- 
ice’s Cumulative List which is available 
from the Superintendent of Documents, 
U. S. Government Printing Office, Washing- 
ton, D. C. 20402 at a cost of $3.50, includ- 
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ing bimonthly supplements listing newly ex- 
empt organizations. However, it provides 
only the name of the organization and the 
city and state in which it is located. The 
organizations listed are those to which con- 
tributions are deductible for income tax pur- 
poses, including foundations, health agen- 
cies, youth groups, educational institutions, 
and like. 

Marianna O. Leurs, Editor 

The Foundation Directory 

444 Madison Avenue 

New York, N. Y. 10022 


The Journal invites its readers to sub- 
mit their comments on Journal articles or 
news items as well as other matters con- 
cerning the legal profession. Appropriate 
letters will be published in “Letters in the 
Bar.’’ Address correspondence to Editor, 
The Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 


Placement Service 


A Lawyer Placement Service is 
available at the headquarters of- 
fice of The Florida Bar in Talla- 
hassee to aid members of the Bar 
in locating a position and to as- 
sist firms or individuals in ob- 
taining employees. Resumes are 
on file now and can be promptly 
forwarded to prospective employ- 
ers upon request. There is no 
charge for this service. Write 
Lawyer Placement Service, The 
Florida Bar, Tallahassee, Florida 
32304. 


President's Page 


UNREST 


Our college campuses have become the proving ground for the determina- 
tion of whether our ordered society shall survive. 

Although they represent a very small percentage of the total enrollment 
where trouble has occurred, the dissenters, militants and agitators have dis- 
rupted the education of the great majority. They continue to attempt to ignite 
the always searching and volatile personality of the emerging student for pur- 
poses which vary from constructive criticism to the advocacy of anarchy. 

As has been the problem in other areas where dissent has led to violence, 
much damage is directly attributable to persons who declaim against change 
through orderly processes. They liken any lawbreaker, no matter the moti- 
vation, to the patriots of our history. They cloak all dissent with the pro- 
tective cover of academic freedom and they are permissive even to the point 
of encouraging violence. 

Empirical studies show that on every campus where serious disorder has 
occurred, there has been a segment of the faculty which has goaded and en- 
couraged the troublemakers. They often are the teachers who have been in- 
adequate in their professional and personal relationships with students. By 
encouraging the non-conformists and activists, they seek to obtain an accept- 
ance and camaraderie that they have not been able to achieve with their intel- 
lect or talent. 

On the other hand, where faculties have remained substantially loyal to 
the administration, and where administrators have not succumbed to fear and 
coercion, there has been no serious confrontation. 

These problems must be solved on the campus by men and women in 
authority working with students in orderly and lawful processes for improved 
educational opportunities. Students have to recognize that their First Amend- 
ment rights provide for the expression of their opinions but not for the con- 
descension of their unlawful acts. The role of government should be to assure 
that competent administrators are available and have the support they will 
require. Government must see that the inadequate administrators are replaced 
and the unfit removed. 
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A great myth has emerged from the minds of those who do not understand 
the workings of our society. That is that the faculties and students should 
govern the campuses on which they sojourn; that they should constitute a 
self-determinative society who would adopt the rules and regulations by 
which the affairs of the academic community would be governed for the period 
of time that they are in residence. They overlook that in the case of public 
educational facilities these have been provided by, and are maintained for, the 
taxpayers and citizens of the state. Further, that in private institutions the 
constituted trustees have a fiduciary responsibility to those who have over the 
years provided the funds to build and maintain these facilities. 

What we face on the campus is but a manifestation by young people of 
the uncertainty and conflict which endangers our entire national, political, 
economic and social existence. Those who oppose authority, those who have 
destructive criticism without constructive programs, and those who oppose 
the “Establishment” without knowing what the “Establishment” is, are in 
vogue these days. The clamor is from those who would teach without having 
first learned and those who would lead without having first responsibly fol- 
lowed. 

The young men and women enrolled in college today will in ten to fifteen 
years be in a position to lead the business and political affairs of this nation. 
They are a generation born after World War II who have never known a de- 
pression and have lived in relative affluence in a permissive society. They are 
confused by causes and embittered by an unpopular war. They seek their 
rightful place. They need to assert themselves and should not be suppressed 


as long as their assertion is lawful and responsible. They must live by the 
Rule of Reason and the Rule of Law or must be prepared to accept the ap- 
propriate consequences. 

Our United States may have been born of dissent but it can likewise ter- 
minate in anarchy. The time to stop a revolution is not at the end but at the 
beginning. 


Sincerely, 


MARSHALL M. CRISER 
President 
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Heller is a source 


of Business Loans 
that looks at 


PEOPLE FIRST 


and examines 


Unusual?...Not at HELLER 
Unbusinesslike?...Not at all 


Current ratios and net worth relationship are only a part of the total pic- 
ture. That's why we've learned to take the time to appraise the inherent 
ability and character of the people in a company. 


e@ CONSTRUCTION LOANS @ INVENTORY LOANS 
e@ EQUIPMENT LEASING @ LAND DEVELOPMENT LOANS 
@ ACCOUNTS RECEIVABLE FINANCING @ EQUIPMENT FINANCING 


Why not “TALK TO THE MAN FROM HELLER.” 


WALTER E. HELLER & COMPANY 


OF FLORIDA 
900 N.W. 54th STREET + MIAMI + 757-9551 


CHICAGO * ATLANTA * NEW ORLEANS + SAN JUAN, P. R. * KINGSTON, JAMAICA * MIAMI 
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Bar 


Convention 


This year’s BAR convention—May 28-June 1 at the 
Diplomat Hotel in Hollywood 

will be DIFFERENT!!! 
Frankly, we have curtailed the business sessions and added 
YEAST to the SOCIAL functions... 


We have oriented the CONVENTION toward RELAXATION ... 
CAMARADERIE and FUN... 


There will be a LUAU (to end all luaus), a tour of the 
Queen Elizabeth, a MAGNIFICENT paddlewheel BOAT tour-party, 
and plenty of time to SUIT YOURSELVES... 


In short, your Convention Committee is bent on INCREASING 
CONVENTION attendance . . . by planning a SCINTILLATING convention. 
It won't be the same... 


Let’s all attend this year’s convention and RENEW acquaintances and 
get away from the office for a weekend of RELAXATION! 


Robert C. Scott 
Convention Chairman 
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CERTIFICATION 


1. The undersigned hereby certify that the following duly named candi- 
dates for the office of President-elect of The Florida Bar received the 
number of votes indicated opposite their respective names, and that no 
candidate has received a majority, and that a further ballot will be mailed 
pursuant to Article IV, Section 7, of the By-Laws of the Integration Rule, 
listing only Julian D. Clarkson of Fort Myers and Burton Young of North 
Miami Beach who are the two candidates who received the highest number 
of votes cast: 

Julian D. Clarkson 2,710 
1,805 


J. Ben Watkins J 
Burton Young 2,655 


2. The undersigned further certify that they canvassed and tabulated 
the ballots received for the one position to be filled on the Board of Gover- 
nors of The Florida Bar in the Ninth Judicial Circuit, Group 1, in accordance 
with Section 3 of Article Ill of the By-Laws under the Integration Rule, and 
from said canvass and tabulation find the following two individual candidates 
received the number of votes indicated opposite their names: 


William S. Turnbull 131 
James A. Urban 268 


3. The undersigned further certify that they have canvassed and tabu- 
lated the ballots received for the one position to be filled on the Board of 
Governors of The Florida Bar for the Eleventh Judicial Circuit, Group 7, in 
accordance with Section 3 of Article Ill of the By-Laws under the Integration 
Rule, and from said canvass and tabulation find the following two individual 
candidates received the number of votes indicated opposite their names: 


Eleventh Judicial Circuit, Group 7 


Paul A. Louis 987 
Harry Zukernick 1,121 


4. The undersigned further certify that they have canvassed and tabu- 
lated the ballots for the two positions to be filled on the Board of Governors 
of The Florida Bar in the Seventeenth Judicial Circuit in accordance with 
Section 3 of Article Ill of the By-Laws under the Integration Rule, and from 
said canvass and tabulation find the following four candidates received the 
number of votes indicated opposite their names: 


Seventeenth Judicial Circuit 


Group #1 Group #3 
James D. Camp, Jr. 177 Paul B. Anton 218 
Russell E. Carlisle 311 John S. Neely, Jr. 274 


5. The undersigned further certify that they canvassed and tabulated 
the ballots for the one position to be filled on the Board of Governors of The 
Florida Bar in the Nineteenth Judicial Circuit in accordance with Section 3 of 
Article lll of the By-Laws under the Integration Rule, and from said canvass 
and tabulation find the following two individual candidates received the 
number of votes indicated opposite their names: 


Nineteenth Judicial Circuit 


John R. Gould 59 
John M. McCarty 46 
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6. The undersigned further certify that the following representatives to 
the Board of Governors of The Florida Bar were properly nominated, and 
under the provisions of Section 3 of Article Ill of the By-Laws under the Inte- 
gration Rule were elected without opposition: 


18th Circuit: Group 2 
Kenneth M. Leffler, for one-year term, commencing May 31, 1969 
For Two-Year Term, Commencing May 31, 1969 


Ast Circuit: Patrick G. Emmanuel 

3rd Circuit: Wallace M. Jopling 

5th Circuit: Willard Ayres 

7th Circuit: Group 1: Hamilton D. Upchurch 
Group 2: Wesley A, Fink 

9th Circuit: Group 2: Lee Jay Colling 

llth Circuit: Group 1: Duane Anderson 


Group 2: Robert L. Floyd 
Group 3: Mallory H. Horton 
Group 4: Edward J. Atkins 
Group 5: Sam I. Silver 
Group 6: J. B. Spence 


13th Circuit: Group 1: J. Rex Farrior, Jr. 
Group 2: William Reece Smith, Jr. 


15th Circuit: Group 1: John M, Farrell 
Group 2: John A. Paul 


17th Circuit: Group 2: Robert C. Scott 
Dated this 21st day of March, A. D. 1969. 


Sid J. White 
Clerk of the Supreme Court of Florida 


Marshall R. Cassedy 
Executive Director, The Florida Bar 


DO YOU HAVE A 
GOOD IDEA... 


for an article for the Journal? 


The Journal is seeking good origi- 
nal law articles by Florida lawyers. If 
you have an idea for an interesting 
article, submit it for consideration. 


Send your suggestions and your 
articles to 


The Florida Bar Journal 
Tallahassee, Florida 32304 
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OFFICIAL NOTICE 


Pursuant to Article IX of the Integration Rule, the Budget Committee of 
The Florida Bar met on February 7, 1969, to prepare a tentative budget for 
the 1969-70 fiscal year. Notice is hereby given that the following proposed 
budget, which was tentatively approved by the Board of Governors meeting 
in Palm Beach, March 28, will be adopted at a meeting of the Board at 2 p.m. 
on May 31, 1969, Diplomat Hotel, unless written objections thereto are filed 
with the Executive Director on or before May 10. 
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1969-70 Proposed Budget 
INCOME 
Dues 
Journal and Directory 
Continuing Legal Education 
Convention 
Miscellaneous 
Real Property Section 
Tax Section 
Trial Lawyers’ Section 


Total Funds to be Budgeted 
00 


Payroll Tax 

Travel 

Auditing 

Insurance and Bond 

Employee Retirement Fund 
Deferred Compensation Reserve 
Conference Fund 


Sub-total Administrative 

Section Administration & Membership 
Salaries 

Electronic Data Processing 
Electronic Data Processing Supplies 
Postage and Express 

Travel 

Real Property Section 

Tax Section 

Trial Lawyers’ Section 

Young Lawyers’ Section 


Sub-total Section Administration & 
Membership Records 

Total Administrative & Section Administration 

Internal Organization and Committees 

The Florida Bar Dues to Other Organizations 

President’s Expense Allowance 

President-elect’s Expense Allowance 

Education Against Communism 

Legal Forms and Worksheets 

Rules of Procedure 

Convention 

American Citizenship and Law Day 

Admissions and Education Standards 

Florida Constitution Committee 

Legislative Committee 

General Committee Expense 

General Committee Meeting 


Total Internal Organization and Committees $ 30,650.00 


S388 


8888888888888 8 |83888883: 
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$167,478.00 
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16,000.00 
28,000.00 
44,100.00 
10,000.00 
35,000.00 
5,500.00 
3,200.00 
6,000.00 
101 Salaries $105,608.00 
101.01 10,500.00 
109 4,000.00 
119 950.00 
121 3,000.00 
123 10,200.00 
133 3,000.00 
135 500.00 
$137,758.00 
150 Records 
151 $ 5,220 
153 8,400 
155 2,500 
157 4, 
159 
162 
164 1 
166 3 
168 
200 
202 
204 
206 
214 
216 
218 
222 
224 
226 
228 
230 
234 
236 
254 


The Florida Bar Journal and Directory 


Salaries 

Mailing—Journal and Directory 
Travel 

Telephone and Telegraph 
Journal Printing 

Promotion 

Photography and Art 

Directory Printing and Preparation 


Total The Florida Bar Journal and Directory 


Ethics and Discipline 
Salaries 

Travel 

Telephone and Telegraph 
Cost of Proceedings 
South Florida Office 


Total Ethics and Discipline 


Continuing Legal Education 
Salaries 

Supplies and Copying 

Postage and Express 

Travel 

Telephone and Telegraph 

Book Development and Printing 
Cost of Presenting Courses 
Promotion 

Equipment and Maintenance 


Total Continuing Legal Education 


Wo 


88888888 


8288 


g 


goon! 
88sssssss 


GIN 00 


383888 


$ 73,941.00 


$224,985.00 


Unauthorized Practice 
Salaries 

Travel 

Telephone and Telegraph 
Cost of Proceedings 


Total Unauthorized Practice 


Information Services 
Salaries 

Travel 

Telephone and Telegraph 
Promotion and Services 


Total Information Services 


Clients’ Security Fund 
Clients’ Security Fund Reserve 
Administrative Expenses 


Total Clients’ Security Fund 


Operational Expenses 

Office Equipment and Maintenance 
Office Supplies and Expense 
Postage and Express 
Telephone and Telegraph 
Stationery and Printing 
Insurance 

Automotive Expense 
Building and Grounds 
Building Maintenance Reserve 
Contingency 


833338 


8888888388 


Total Operational Expenses 
TOTAL DISBURSEMENTS TO BUDGET ITEMS 
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301 
,850 
307 
309 250 
311 541 
313 
317 100 
325 1,000 
327 17,250) 
400 
401 
409 
411 
413 
431 
$ 96,245.00 
500 
501 
505 
507 
509 
511 
513 
515 
517 
519 
600 
601 $ 5,220.00 
609 3,400.00 
611 1,500.00 
615 17,900.00 
$ 28,020.00 
700 
701 $ 14,320.00 
709 900.00 
711 461.00 
717 10,000.00 
$ 25,681.00 
800 
805 500.00 
$ 25,000.00 
900 
903 $ 
905 
907 
911 
913 
921 
933 
935 | 
937 
939 
$747 200.00 
$747,800.00 
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OPINION 


IN THE SUPREME COURT OF FLORIDA 
JANUARY TERM, A. D., 1969 


IN THE MATTER OF: aid 
THE FLORIDA BAR, sail 


Petitioner. 


Opinion filed February 26, 1969 


CASE NO. 38,090 


Case of original jurisdiction — Petition for Amendment of the Integration Rule 
of The Florida Bar 


Marshall M. Criser, as President and Mark Hulsey, Jr., as President-elect, for 


the Petition 


PER CURIAM. 

Pursuant to action by the Board of 
Governors, The Florida Bar has peti- 
tioned the Court to approve an 


amendment to the Rule 


by striking Article III and substituting 
in lieu thereof the following: 


“ARTICLE III 
BOARD OF GOVERNORS 


“1. The Board of Governors shall 
be the governing body of The Florida 
Bar. It shall have the power and duty 
fully to administer this Rule, including 
the power to employ necessary per- 
sonnel, and to publish The Florida 
Bar Journal, which shall be the offi- 
cial publication of The Florida Bar. 
The Board shall adopt, amend or re- 
scind the By-Laws in the manner pro- 
vided in this Rule, and it shall adopt 
a common seal. 

“2. The Board of Governors shall 
consist of the President of The Flor- 
ida Bar, the President-elect, the Presi- 
dent of the Young Lawyers Section, 
the President-elect of the Young Law- 
yers Section who shall not be entitled 


to vote except in the absence of the 
President of the Young Lawyers Sec- 
tion, and representatives elected by 
and from the active members of The 
Florida Bar in each judicial circuit. 
There shall be one such representative 
from each judicial circuit and eleven 
additional circuit representatives who 
shall be apportioned among and 
elected from the judicial circuits as 
follows: 

“(a) Five of the additional circuit 
representatives shall be elected by 
and from the judicial circuit of the 
State having the largest number of 
active members of The Florida Bar. 

“(b) The six remaining additional 
circuit representatives shall be appor- 
tioned among and elected by and 
from the next six judicial circuits hav- 
ing the largest number of active mem- 
bers of The Florida Bar with each of 
the described judicial circuits receiv- 
ing one additional circuit representa- 
tive. 

“3. The Executive Director bien- 
nially, as of December 15, commenc- 
ing with the year 1969, from the 
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records of The Florida Bar shall certi- 
fy to the Clerk of the Supreme Court 
of Florida the number of active mem- 
bers of The Florida Bar residing in 
each judicial circuit, and his certifi- 
cate or a notice thereof shall forthwith 
be published in The Florida Bar 
Journal. This certificate of the Execu- 
tive Director of The Florida Bar shall 
be the basis of apportionment of cir- 
cuit representatives elected to the 
Board of Governors in the ensuing Bar 
judicial circuit elections. 

“4. All circuit representatives elect- 
ed to the Board of Governors shall 
serve out the full term for which 
elected even though a subsequent cir- 
cuit membership as certified by the 
Executive Director discloses a reduc- 
tion in the number of representatives 
to which any judicial circuit is en- 
titled. 

“5. The members of the Board of 
Governors from each judicial circuit 
shall be nominated and elected by the 
active members of The Florida Bar 
residing in such judicial circuit. Each 
elected member shall hold office for 
two years and until his successor is 
elected and qualified. Elections shall 
be held in even numbered years be- 
ginning in 1970. The By-Laws shall 
provide for all nominations and elec- 
tions of members of the Board of 
Governors. Newly elected members 
shall take office at the conclusion of 
the annual meeting of The Florida 
Bar following election to office. Any 
vacancy on the Board of Governors 
arising in the office of representative 
from a judicial circuit shall be filled 
by vote of the remaining members of 
the Board for the unexpired term, 
from the active members of The Flor- 
ida Bar residing in such judicial 
circuit.” 

At a hearing in open court, previ- 
ously announced in The Florida Bar 
Journal, there was no opposition to 
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said proposal and none has been filed 
in the office of the Clerk. 

The prayer of the petition is t- 
ed he is 
ed by substituting for present Article 
III a revised Article III in words and 
figures above-quoted. The amendment 
shall take effect immediately. 

It is so ordered. 

ERVIN, C. J., ROBERTS, DREW, THORNAL, 
ADKINS, BOYD and CALDWELL ( Retired ) 
JJ. concur 


Money to fight cancer. 
That's our business. 
Year-round. Through 
research, 

education and service. 


A bequest in your will can 
help support these vital 
programs. And hasten 
the day of victory. 

Ask your local ACS Unit 
for details. 
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The View 


HAT 1s Ir about the vision of 
mountains which stirs and 
draws our thoughts? 

Remember the words of the 
Psalmist? 

“I will lift up mine eyes unto the 

hills 

From whence cometh my help.” 
And, again, 

“How beautiful upon the mountains 

are the feet of him that bringeth 

good tidings, that publisheth 
ace.” 

What does this all mean to us in 
this time and this place? 

We come together to mark Law 
Day USA at a time in our national 
experience when lawlessness causes 
devastation in the hearts of our cities, 
when injury is done to the lives and 
spirits of thousands upon thousands of 
innocent people, when the hopes and 
aspirations of many hard working citi- 
zens go up in the flames of their 
property, homes and stores. 

We come together to mark Law 
Day USA at a time when we are un- 
dergoing the agony of reconciling the 
spirit of the laws with man’s hard 
experiences with injustice and in- 
equities in the law, when disobedi- 
ence to the law is urged as a way of 
achieving liberty and freedom, when 
legal responsibility seems to be an ob- 
ligation for someone else to honor. 
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from Here 


There can be no question but on 
Law Day USA we, as Americans, and 
as those with a special involvement in 
the law and its meaning for our time 
and our place in society, sense that we 
have come to a | en divide in our na- 
tion’s journeys through mankind's ex- 
perience. 

Modern man has been called an 
emigrant in history. This is, of all 
times, a great time of change. It is a 
time sometimes almost of terror, and 
at times all of the world seems to 
surge beneath our feet, we can grow 
faint and become afraid. 

Yet is this not also a time and a 
place when we can pause for a 
moment on the crest of we and get 
a perspective upon yesterday, today 
tain top on a clear day you can see 
forever, if you behold clearly what 
you see. So, this mountain top experi- 
ence can be an occasion on which we 
can seize, to get a perspective upon 
yesterday, tomorrow, and today. And 
not only to see but to know what we 
see, in its reality as it relates to each 
of us and all those around us in hu- 
man society. 

And what do we see when we look 
at the way we have come? Certainly, 
the lives of each of us here can be 
counted within a relatively short span, 
but we are a part of those who jour- 
neyed in time ation us. 


Evolution of Man 
We are a part of men that worked 
their way up out of darkness, up from 
savage existence, when man but lived 


to kill and feed, to live to kill and 
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BY JUDGE RICHARD H. COOPER 


to feed again. And the man who 
could kill the quickest, and steal the 
most from his fellow man was the 
fittest to survive, until some other man 
stole from him and killed him even 
quicker. 

We are a part of men that came to 
understand that no man was a law 
unto himself, that if men were to live 
together as social beings there must 
be some order or there would be no 
life at all for anyone. So men estab- 
lished rules of behavior so that they 
could live asap without fear of 
constant murder and rape and rob- 
bery. And these rules became law. 

We are a part of men that then 
came to understand that law by itself 
could also be oppression and tyranny. 
Sanctified by something the kings 
called “divine right,” backed up by 
the wer of overwhelming force, 
rulers decided for their subjects what 
was best for kings and subjects. 

We are peculiarly a part of men 
who then came to understand, at the 
risk of their very lives, that there was 
more to law than a royal decree, that 
perhaps men were able to establish a 
society where laws were to serve man. 
They expressed it in this wise: That 
all men are created equal; that the 
are endowed by their creator wit 
certain unalienable rights; that among 
these are life, liberty, and the pursuit 
of happiness; that to secure these 
rights, governments are instituted 
among men, deriving their just powers 
from the consent of the governed. 

We are as Americans peculiarly a 
part of men who made this experi- 
ment called democracy work, and 


This address by Judge Richard H. Cooper of the Ninth Judicial 
Circuit in Orlando was judged the best among 50 entries submit- 
ted from all sections of the country in the 1968 Judge Edward R. 
Finch Law Day USA Speech competition. The award-winning ad- 
dress was given May 1, 1968, before the Inns of Court Dinner at 
Stetson College of Law. 


work amazingly well for the most part 
for almost 200 years. And one of the 
reasons why this American law and 
this American liberty retained its last- 
ing vigor was because it was not abso- 
lute law nor absolute liberty, but was 


a durable alloy of law and liberty. 


Struggle for Freedom 
There could be no democracy, no 
liberty under law without free speech, 
free press, free assembly and free re- 
ligion. So with the metal of law there 


was blended the rich ore of the free- 
doms of the American bill of rights, 
the right of freedom of speech, free- 
dom of press, freedom of assembly 
and freedom of religion. 

But nowhere was there written into 
the basic law of America a bill of 
rights of freedom for law-breakers. 
Nowhere are there expressed any 
rights to rape and murder, any right 
to steal and rob, any right to riot and 
destroy. Nowhere is there any right 
for any man to be a law unto himself. 

Although we are a part of men who 
have had some painful and trying 
times in America, we are a part of 
men who have survived and builded 
because of the system which enables 
free men to fulfill their finest and most 
useful aspirations within the law. 

We are a part of men who in my 
own time survived the depths of the 
depression without turning to dicta- 


torship, who never gave up and so 
won a titanic struggle against the 
forces of evil in World War II, who 
have withstood the onslaughts of com- 
munism and repelled and pushed 
back those who would antl & of 
man in slavery. 

As we ee upon this place in time 
and look out over the world in which 
we live, we are confronted with the 
views that if the world were 1000 
people, there would be only 60 Ameri- 
cans. The Americans would have half 
the world’s income, the 940 dividing 
the rest. Only 330 would be part of 
our Judiac-Christian heritage and 
faith, 670 would not. At least 80 would 
be practicing communists, 370 would 
be under communism, and more than 
500 would be hearing daily about 
Marx and Lenin. 


Ignorance and Poverty 

We Americans have a life expect- 
ancy of 70 years, the remainder less 
than 40 on the average. The vast ma- 
jority of Americans would be com- 
paratively rich and the vast majority 
of the other 940 people would be hun- 
gry most of the time. We Americans 
would have achieved the highest 
standard of living of any society in 
man’s history. We have perfected 
marvelous means of communication, 
of education, of automation and cy- 
bernation. The very moon and stars 
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would appear to be within our hu- 
man 

And, yet, as we view our time and 
place from here, we see that despite 
education there is ignorance, despite 
communication there is 
standing, despite automation there is 
poverty and want. 

Despite the fact that people in 
America have no real need to murder, 
to steal and rob, to rape, to be able to 
eat and live, throughout America 
every day every hour there is a mur- 
der or a forcible rape. There is a rob- 
bery every four minutes, a car stolen 
each 40 seconds, and a burglary every 
28 seconds. 

Here on the mountain top at times 
we are shaken by the force of the 
thunderbolts of change that are being 
unleashed upon us minute by minute 
in science, communications, research, 
education, agriculture, and human re- 
lationships. And each thunderbolt 
seems to shatter the world as we knew 
it, with spectacular changes and 
earth-shaking social consequences. 

Everywhere the results we see al- 
most shock our eyes and minds, Our 
cities swell to the bursting point, our 
highways clog, our air and water are 
made filthy, people live 25 years be- 
yond retirement and run out of money 
to die in want and loneliness, children 
are the victims of broken homes, our 
cities are torn by riots and looting. No 
one really feels safe any more. 

This, then is the view from here, 
yesterday and today. And what does 
this view mean to us in our time and 
place? What does what we see move 
each of us to do? It depends in a 
great measure, as I said, upon the 
meaning we give to that which we 
see. 

To some what they see means that 
life has no real meaning, that God is 
dead, that man has no real purpose in 
being. And so they run and hide in 
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the caves of futility because they are 
cowards. 

With these are those who flee from 
reality with the aid of drugs, who say 
that we are on the verge of destruc- 
tion, who not only lie down to die 
themselves but also try to pull down 
all of society with them. 

And some lose their social sanity 
and become mad men, and they run 
about biting their fellow man, smash- 
ing and burning and trying to push all 
of society over the precipice onto the 
rocks of anarchy, disorder and despair 
below. 

And some turn their eyes inward 
and say democracy and the means of 
its expression in a representative form 
through the separate branches of gov- 
ernment — executive, legislative, judi- 
cial—are outworn and a failure. 

And, yet, I believe there are others 
who hold their ground amidst all of 
the storms that beat about them and 
who put their trust in the proven 
value of the American experience. 

With these are those who look back 
the way we have come and see the 
great gains that have been made. 
They look out over the world and see 
how much higher than any other peo- 

le Americans have moved in the ful- 
Iiment of individual worth. They 
look forward toward the way ahead 
and know that America will continue 


“Liberty lies in the 
hearts of men and 
women. 
When it dies 
there, 
no constitution, 
no law, no court 
can save it...” 


—JUDGE 
LEARNED HAND 


LAW 
DAY 
USA 
MAY 1 
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to move forward toward its future 
als with confidence as long as we 
are guided by the right stars above. 

These are the builders of America. 
These are the great majority of law- 
abiding and useful citizens. These are 
those who know that citizenship has 
its responsibilities as well as rights, 
those who serve their country when 
called upon as members of the Armed 
Forces, as jurors, as voters and in any 
public capacity their talents may be 
needed and used. 

Certainly the way ahead may be 
rough me § rocky at times, certainly 
there will be want and hardship, cer- 
tainly there will be times for sacrifice 
and heartache. 

How can we make sound and 
worthwhile changes in mankind's life, 
moving it upward step by step, from 
one generation to another? 

By changes possible 
within the law, by having a legal 
structure responsive to society's needs 
without being smashed by the wrongs 
we all know exist in humanity. 

Let no one gainsay that some of the 
protests being made today have much 
truth in them. Buried underground 
their explosive power may some day 
soon blow up and destroy all of our 
society. 


Today’s Chalienge 

The challenge today in America is 
for us to provide through the admin- 
istration of justice and our laws a 
response in intelligent and compas- 
sionate answers to the needs of our 
citizens which will provide an alterna- 
tive to the violent protests which 
threaten the very existence of our 

litical and social en 


tity. 
If the truth be ane underground 
in any legal system by anyone, then 


it cannot provide an administration of 
justice or a legal system which is an 
alternative to revolutionary explosions. 


Those of us who profess the law as 
our life’s calling are the physicians of 
society's maladies. It is our responsi- 
bility in seeking the cure of any social 
illness to find the truth of the condi- 
tions which cause them, and to make 
that truth be known. 

Justice has been defined as truth in 
action. Those who follow the law are 
seekers after that truth, and the laws 
themselves, the decisions of judges, 
and the courts and courtrooms are the 
instruments we use to find the truth, 
so that justice may be done. 

Law as a living conduit for the up- 
ward reach of man’s energies, hopes 
and aspirations may exist only in a 
concept of justice which is open to 
participation by all citizens, to the dis- 
covery of the truth and to the knowl- 
pr all of the truth. 

Foremost among the judicial canons 
of the Florida Supreme Court is this 
mandate: “Courts exist to promote 
justice and thus to serve the public 
interest.” 

This then, really, is the meaning of 
Law Day USA this day and every 
day. For this offers a riot-torn people, 
those who suffer such great personal 
hurt and loss because of disobedience 
to the law and those who may turn to 
it in frustration and disappointment, 
the realization that a lawful society 
- build a better society within the 

We will win the victory for law and 
order, building and rebuilding a so- 
ciety in which decent citizens will be 
able to achieve their finest aspirations. 
We will build a stability in the law so 
that it provides a true equality for all 
of our citizens. We will keep the light 
of truth, of public knowledge burning 
in our courtrooms and in all public 
places. We will give real meaning to 
the concepts of citizenship as they are 
expressed through our will as to the 
great majority of Americans. 
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The Maverick 


Creature: 


COMMUNITY 
CORPORATION 


by GWENDOLYN S, CHERRY 


Self-Help Concept 
“To do those things you can do 
To demand help on those things you 
cannot and 
The wisdom to know the difference.” 
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evolved under the Florida Stat- 

utes as a means of helping people 
in the ghetto restore racial dignity and 
faith in our democracy, as well as 
bring forth respect for law and order. 
This creature of the Statutes is called 
the Community Corporation. 

Briefly, this article deals with the 
birth of such a creature in a semi-un- 
incorporated area of Dade County— 
called Brownsville. Brownsville is also 
located within the designated Model 
Cities area, bounded on the south by 
36th Street paralleling the Interna- 
tional Airport Expressway. The north 
boundary is 58th Street; west to 37th 
Avenue and east to 7th Avenue. 

Bordered by the City of Hialeah on 
the west and the City of Miami on the 
east and north is the incorporated 
area. 

Interestingly, the area is named 
after Negro Slad Brown, who owned 
a large portion of land located within 
the boundary. The approximate total 

pulation is 40,000 people, 10,000 
amilies and 95 per cent Negroes. The 
community itself is very similar to 
many Latin American countries where 
there is a sharp division between the 
two income groups that comprise the 
population. One is the very hardcore 
poor and the other is of lower middle 
class and better educated. Another 
noteworthy fact regarding the people 
is the background and qualifications 
of the Negroes living in the area. The 
first black man to be elected as a 
Dade County commissioner and the 
first black woman elected to the City 
Commission both reside in this area. 
There are also strong active black 
civic leaders residing within the com- 
munity, including one who sits on the 
Zoning Board and one who is active 
in many civic organizations and sits 
on the Model Cities Board. The citi- 
zens within the community have al- 


NEW CREATURE of the law has 


Gwendolyn S. Cherry is area director of Brownsville community in 
Miami. Last year she was assistant director of the Domestic Rela- 
tions Unit of the Legal Services Program, Inc. and prior to that 
practiced law with a Miami firm. She holds the A.B. degree in 
biology and chemistry from Florida A&M University, the master’s 
degree in human relations from New York University, and juris 
doctor degree from Florida A&M. She was admitted to the Bar 
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ant editor of the national magazine “‘The Aurora,"’ co-author of the 
book “Portraits in Color," and was honored by Sigma Gamma Rho 
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High School, Delray Beach, named her “Outstanding Negro 1967.” 


ways shown and demonstrated a keen 
concern and interest in the welfare of 
the community. 

Brownsville is located in the central 
portion of the populated area of Dade 
County. One of the main traffic ar- 
teries is 27th Avenue which runs 
through what might be termed as the 
main drag of the incorporated area. 
The City of Miami boundaries spill 
over into portions of the periphery. 
Scattered public housing projects dot 
in and out among private homes. 

Recreation space is at a minimum. 
Schools are reasonably plentiful with- 
in the boundary lines. Brownsville 
Junior High and Central High School, 
perhaps, are the most popular — 
a number of other elementary an 
junior high schools. 

The citizens in the ghetto are often 
powerless to act in their environment 
or pits of poverty. Hence they have 
virtually little or no effect on public 
decisions. The nation, the county and 
the city are too large for direct deci- 
sions and require representation. But 
the neighborhood is small enough, 
and it is on this level that self-govern- 
ment is possible through community 
action. 

Things which are public belong to 
the people, such as welfare services 
and their distribution. These flow 
through a private agency and are 


translated by a director, not account- 
able to either the government or the 
residents of the neighborhood. The 
funds and staff come a outside the 
neighborhood; rarely, if ever, is there 
a competing agency. Therefore, a mo- 
nopoly may exist. No matter how bene- 
ficial and good the purpose of the 
agency may be, it has a the wall 
of the ghetto. It could be a barrier to 
the citizen’s right to relate directly to 
his municipal government. It is some- 
times undemocratic and tyrannical. 
One of the answers to this hangup 
is the transfer of the private agency 
to neighborhood control as a basis for 
building neighborhood self-govern- 
ment. This would relate the people of 
the neighborhood directly to munici- 
pal services of the city. It is also the 
means of bringing the ghetto back in- 
to direct relationship with the people. 
To the extent that the communi 
corporation is the recipient of Federal 
grants, the transfer to neighborhood 
control is also the means by which the 
neighborhood can be funded by the 
Federal Government and by which 
Federal resources can be used for the 
residents’ own self-decided programs. 
The Brownsville community had 


*Kotler, Milton, Self-Government in The 
City: The Neighborhood Foundation, Insti- 
tute for Policy Studies, Washington, D. C. 


Spring 1966. 
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taken its first step, incorporation. No 
other community in Florida has at- 
tempted this endeavor. The corpora- 
tion was named the Concerned Citi- 
zens Council of Brownsville, Inc., or 
for convenience, CCC of Brownsville, 
Inc. Perhaps many will take similar 
steps, depending upon the direction in 
which the Concerned Citizens Coun- 
cil of Brownsville, Inc., approaches 
the second step. Its goal is to enable 
its residents to Suild and manage their 
own factories and houses and devise 
their own welfare system. 

In explaining to the citizens in the 
simplest terms what incorporation 
meant to the community, it was stat- 
ed: “Incorporation is like an automo- 
bile, a vehicle by which the commu- 
nity on J roceed toward its goals. The 
automobile or corporation will take 
them where they want to go. Only the 
people of the community can operate 
it or determine the direction of the 
corporation.” The option is theirs. 

As the community proceeds toward 
these goals, the corporation may find 
a need to secure a map to point out 
the road, but it can request a map 
for itself, These services are available 
to the community upon request to the 
ge sources to provide the know- 

ow of obtaining various grants, pri- 
vate and public. Whether or not the 
citizens utilize these services is purely 
optional. 

This is community action, an inde- 
pendent organization approach to 
anti-poverty effort, a particular meth- 
od of participation of the poor. Fed- 
eral resources will be brought into the 
neighborhood as a basis for develop- 
ing its own power and political con- 
sciousness, as economic, social and 
cultural development. This is where 
the important political change is hap- 
pening in America.? 


*Ibid. 
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IN MEMORIAM 


It is with deep regret that the 


Journal records the passing of these 
members of The Florida Bar: 


Maxwell Baxter, Jr., Ft. Lauderdale 
Admitted to the Bar of Florida 1948. 
Died February 1968. 


Otis M. Cobb, Jr., Vero Beach 
Admitted 1953. Died February 1969. 


Col. Mack D. Cooley, Barksdale AFB, La. 
Admitted 1950. Died December 1968. 


H. C. Crittenden, Winter Haven 
Admitted 1926. Died February 1969. 


Clair A. Davis, St. Petersbu 
Admitted 1927. Died March 1969. 


Dewey A. , Sr., Bradenton 
Admitted is2or Died March 1969. 


Robert E. Forney, Jacksonville 
Admitted 1950. Died March 1969. 


William J. Huffman, Miami Springs 
Admitted 1949. Died February 1969. 


Hugh Gilbert Jones, Arcadia 
Admitted 1913. Died March 1969. 


Denver Marbourg, Jacksonville 
Admitted 1937. Died February 1969. 


A. D. McNeill, Jacksonville 
Admitted 1908. Died March 1969. 


E. John Nelson, Jacksonville 
Admitted 1942. Died November 1968. 


B. Jay Owen, Tallahassee 
Admitted 1936. Died January 1969. 


C. S. Prosser, Jr., Sarasota 
Admitted 1937. Died August 1967. 


Harold B. Spaet, Miami 
Admitted 1937. Died February 1969. 


William P. Tomasello, Bartow 
Admitted 1945. Died March 1969. 


J. Henry Blount, Jacksonville 
Admitted 1914. Died March 1969. 


Richard Emmanuel Dresbach, Clearwater 
Admitted 1934. Died March 1969. 


Homer G. Graham, Tallahassee 
Admitted 1921. Died March 1969. 


David Marshel Turner, Miami 
Admitted 1942. Died March 1969. 


John R. Trinkle, Plant City 
Admitted 1926. Died March 1969. 


A. G. Campbell, Jr., DeFuniak Springs 
Admitted 1936. Died April 1969. 
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Florida 


Dower 


Qualification for the Marital Deduction 


HE INTERNAL REVENUE SERVICE 
recently has been presented with 
an argument with which to con- 
test the allowance of Florida dower 
for the marital deduction for Federal 
Estate Tax purposes.1 The Service 
may now contend that Florida dower 
does not qualify because it is con- 
tingent, i.e., the right to elect dower 
is — to the widow and, if the 
widow is incompetent, the county 
judge, rather than the guardian, is au- 
thorized to elect on her behalf. This 
author believes that Florida dower, 
once elected, qualifies for the marital 
deduction.2 This article will analyze 
the nature of Florida dower and the 
Federal law involving the qualifica- 
tion of dower and related interest for 
the marital deduction. Hopefully, this 
will prove helpful to the members of 
The Florida Bar in countering the as- 
sertion that Florida dower does not 
qualify for the marital deduction.°® 
The widow of a Florida resident is 
entitled to elect, in lieu of her share 
under her husband’s will or under the 


*Altman, Florida Dower—Does It Qualify 
for the Marital Deduction? 22 U. Miami L. 
Rev. 686 (1968). 

*Florida Will Drafting and Estate Plan- 
ning, The Florida Bar, $§ 13.8, 13.36. 


law of descent and distribution, to 
take her dower interest which consists 
of a one-third outright interest in the 
realty owned by her husband or con- 
veyed by him during coverture with- 
out an effective relinquishment of her 
dower interest and personal property 
owned at death by her husband. 
Florida dower is the statutory imple- 
mentation of common law dower. 
Whereas common law dower con- 
sisted only of a life estate in one-third 
of the realty, Florida law provides 
an outright interest. The surviving 
widow’s right to elect dower vests in 
her upon the death of her husband. 
The election operates as of the hus- 
band’s death even though the widow 


"Fila, Stat, §731.34. 
‘In Re Ginsberg’s Estate, 50 So. 2d 539 
(Fla. 1951). 


*Note: Since writing this article, the au- 
thor has been advised that the National 
Office of the Internal Revenue Service has 
ruled that Florida dower qualifies for the 
marital deduction for all Federal Estate Tax 
purposes and that all U. S. Treasury Depart- 
ment Estate Tax Attorneys in the State of 
Florida have been instructed to treat the 
dower election of surviving spouse as con- 


tinuing to qualify for the marital deduction. 
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may wait several months before dis- 
senting.5 

Such election must be by a written 
instrument signed and acknowledged 
or sworn to by the widow, which must 
be filed within specified time limits.® 
These time limits operate as a stat- 
ute of limitations which bars the 
widow from enforcing her right of 
dower.? The widow may elect dower 
immediately upon her husband's 
death; the husband’s personal repre- 
sentative must petition for the assign- 
ment of dower immediately. The 
widow, or her personal representative, 
may petition for the assignment of 
dower if the husband’s personal repre- 
sentative does not do so. The 
widow's interest in her husband’s 
estate is absolute once the election 
is made.® 

The right of dower is personal to 
the widow and, if unexercised, does 
not survive her. If the widow is in- 
competent, her guardian may petition 
the court judge to exercise her elec- 
tion.1° The county judge will consider 
the widow's best interests in deter- 
mining whether to make the elec- 
tion.11 

The Federal Estate Tax Marital De- 
duction was authorized to provide 
geographic equalization of the burden 
of estate taxes by affording citizens of 
noncommunity property states the 
same favored tax status already avail- 
able to citizens of community proper- 
ty states. This equalization was ac- 
complished by allowing a deduction 


*Henderson v. Usher, 125 Fla. 709, 170 
So. 846 (1936). 

*Fla. Stat. §731.35. 

"Henderson v. Usher, supra. note 5. 

5.290. 

*Woodberry v. Matherson, 19 Fla. 778 
(1883). 

Fla. Stat. §731.35. 

“In Re Pearson’s Estate, 192 So. 2d 89 
(2nd D.C.A. Fla. 1966). 
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in computing the decedent’s taxable 
estate of an amount not in excess of 
50% of the decedent's adjusted gross 
estate for qualifying property interests 
passing to the surviving spouse. In 
general, the property must pass to the 
widow from her husband, it must be 
included in the decedent's taxable 
estate and must not be a “terminable 
interest.” The “terminable interest” 
rule applies to the nature of the prop- 
erty passing to the widow and to the 
extent of her rights thereto. 

Florida dower constitutes a proper- 
ty interest which passes from the de- 
cedent!? which will be included in 
his taxable estate. Thus, unless dower 
is considered a “terminable interest,” 
it clearly qualifies for the marital de- 
duction. 

The “terminable interest” rule dis- 
qualifies property interests passing to 
the surviving spouse which will ter- 
minate or fail upon the lapse of time, 
or upon the occurrence or non-occur- 
rence of an event or contingency if an 
interest in such property passes to any 
person other than the surviving spouse 
and if such other person (or his heirs 
or assigns) may possess or enjoy any 
part of the property after the termina- 
tion or failure of the interest passing 
to the surviving spouse.1% 

Florida dower, considered a statu- 
tory interest in lieu of dower for the 
Federal Estate Tax, is deemed to have 
passed from the deceased husband to 
his widow for marital deduction pur- 
poses. Similarly, dower and courtesy 
interests are deemed to have so 
passed14 as is the family allowance. 
However, the Treasury Regulations 
specifically limit the marital deduction 
to family allowance payments made 
from property the widow would 


*Int. Rev. Code of 1954, §2056(e)(3). 
*Int. Rev. Code of 1954, §2056(b)(1). 
“Supra., note 11. 


otherwise have received outright.'® 
Property received by the widow 
through a third person’s disclaimer 
of an interest in the estate is deemed 
to have passed to her from her hus- 
band.16 

Except for the provision relating to 
the family allowance, neither the 
Statute nor the Regulations specifi- 
cally considers the applicability of 
the “terminable interest” rule to in- 
terests which are deemed to have 
passed from the decedent to his sur- 
viving spouse. Such interests by their 
very nature do not conform to the 
“terminable interests” such 
as a life estate. For example, property 
passing to the widow through a third 
person's disclaimer is deemed to pass 
from the deceased husband if made 
within 15 months of his death.17 
Technical arguments similar to those 
advanced to disqualify Florida dower 
could be advanced against such dis- 
claimed interests, i.e., the possibility 
that the third party walla not dis- 


claim or would die before disclaiming. 


Treas. Reg. §20.2056(b)-1(g), Example 
(8). 
**Int. Rev. Code of 1954, §2056(d). 
"Id. 
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Thus far the courts have refused to 
apply the “terminable interest” rule to 
the procedural formalities associated 
with the petition for an allowance or 
the election of dower.17* On the con- 
trary, the courts have accepted the 
differences in state procedures and 
have restricted their scrutiny to the 
nature of the property interest re- 
ceived upon the exercise of the elec- 
tive right. 

In 1953, the I.R.S. ruled that the 
payment of a family allowance which, 
under state law, would terminate 
upon the widow’s death or remarriage 
did not qualify for the marital deduc- 
tion because of the “terminable in- 
terest” rule.18 The Service reasoned 
that the interest in the estate which 
passed to the widow as an allowance 
must be a vested indefeasible right of 
property at the husband’s death to 
qualify. A conflict subsequently de- 
veloped as to whether the vested na- 
ture of the right to the allowance 
could be determined as of the date it 
was awarded so long as the award 
could not be lost by the widow’s sub- 
sequent death or remarriage.1® The 
Supreme Court in Jackson v. United 
States?° resolved this conflict by es- 
tablishing the rule that the date of 
death is the moment at which the 
nature of the widow’s interest must 


**For example, United States v. First Na- 
tional Bank and Trust Co. of Augusta, 297 
F.2d 312 (5th Cir. 1955). Although cited 
by the Court in Jackson v. United States, 
infra note 21, the instant case did not have 
to apply the date-of-the-award approach dis- 
cussed in the text accompanying note 20 
infra. 

**Rev. Rul. 83, 1953-1 Cum. Bull. 395. 

Estate of Michael G. Rudnick, 36 T.C. 
1021 (1961); Estate of Margaret R. Gale, 
35 T.C. 215 (1960). But see, Cunha’s Es- 
tate v. Comm., 279 F.2d 292 (9th Cir. 
1960); United States v. Quivey, 292 F.2d 
252 (8th Cir. 1961). 

**Jackson v. United States, 376 U.S. 503 
(1964). 
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be determined. This case involved the 
California family allowance, the right 
to which terminated upon the widow's 
death or remarriage, although the 
entry of an award indefeasibly vested 
her with the amount accrued to such 
date. The award could not exceed the 
monthly allowance times the number 
of months from the decedent’s death 
to the date of the award. The Su- 
preme Court rejected the contention 
that the award would relate back to 
the date of death because the Court 
would not accept an approach which 
would authorize a different deduction 
depending upon the date of the entry 
of the award; ie., no deduction if 
the award were entered on the date 
of death versus a deduction for the 
full statutory amount if the award 
were made at the end of the statutory 
period. Neither the decision by the 
Supreme Court in Jackson v. United 
States nor the application of the mo- 
ment-of-death test were novel.21 If 
the Jackson case warrants concern 
that Florida dower does not qualify 
for the marital deduction, it must be 
based on the Court's holding that the 
interest must be indefeasibly and 
noncontingently vested at the moment 
of death. 

Common law dower entitles a 
widow, in lieu of her share under 
her husband’s will or under the laws 
of descent and distribution, to elect 
a life estate of one-third of her hus- 
band’s realty. Such life estate clearly 
is a non-qualifying terminable inter- 
est because, upon her death the ed 
erty will pass to others who will take 
because they survive the widow. 
However, many state statutes author- 
ize the commutation of dower by 
the payment of a lump sum to the 


*Cunha’s Estate v. Comm., supra. note 
19; United States v. Quivey, supra. note 19; 
Rev. Rul. 83, supra. note 18; S. Rep. No. 
1013, 80th Cong., 2d Sess., Part 2, p. 10. 
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widow under certain conditions. 
Whether the lump-sum payment in 
lieu of the life estate qualifies for the 
marital deduction has generated 
much litigation. The decisions in 
these cases all depend on the nature 
of the rights created by state law.2?2 

The pre-Jackson cases generally 
held that the commuted dower pay- 
ment qualified for the marital deduc- 
tion if, under state law, the widow 
had a vested right on her husband’s 
death to claim the lump sum. These 
courts avoid the application of the 
“terminable interest” rule by holding 
that the right to claim dower, al- 
though fully vested at the husband’s 
death, is a mere chose in action which 
does not ripen into an interest in 
property until the assignment of 
dower or the payment of a lump sum 
in lieu thereof.23 Thus, these courts 
recognized that the widow's rights 
must be determined at the moment 
of death but refused to hold that 
such right must be limited to claim- 
ing the non-qualifying property in- 
terest. 

The post-Jackson cases dealing with 
commuted common law dower apply 
essentially the same rules. The case 
of First National Exchange Bank of 
Roanoke v. United States?* involved 
both the pre- and post-Jackson rules 
applying Virginia law. The Court 
held the commuted dower payment 
qualified for the marital deduction. 
The Fourth Circuit specifically re- 
jected the government's argument 
that Jackson v. United States, supra, 
changed the law by requiring a mo- 
ment-of-death approach. The Court 


*Lyeth v. Hoey, 305 U.S. 188 (1938). 

**For example, United States v. Crosby, 
257 F.2d 398 (5th Cir. 1958); United 
States v. Trades National Bank, 248 F.2d 
667 (8th Cir. 1957). 

**353 F.2d 91 (4th Cir. 1964) aff’'g 217 
F. Supp. 604 (W.D. Va. 1963). 


in the Roanoke case distinguished the 
Jackson case on the grounds that the 
California family allowance would 
terminate or fail at any time within 
the statutory period upon the widow’s 
death or remarriage regardless of 
when the award was entered. The 
widow in California did not have an 
indefeasible interest at the moment 
of her husband’s death because either 
her death or remarriage within the 
statutory period would terminate her 
interest regardless of her claim to 
such allowance. The right to com- 
muted dower, on the contrary, was 
fully vested at the moment of the 
husband's death and, if the order 
paying the commuted dower had 
been entered on the decedent’s death, 
no subsequent event or contingency 
could have devested the widow or 
her estate of such award. 

The following post-Jackson deci- 
sions all considered the issue raised 
by the Jackson court concerning ter- 
minability and held the value of com- 
muted dower qualifies for the marital 
deduction: American National Bank 
and Trust Company v. United 
States?>; Stephens v. United States?®; 
Bradham wv. United States?7; and 
Hawaiian Trust Company, Ltd., Ex- 
ecutor v. United States.2® The de- 
cisions in these cases were all based 
on the nature of the property inter- 
ests receivable at the moment of 
death rather than any contingencies 
attached to the exercise of the right 
to obtain such property interests after 
death. 

The Court in Bradham wv. United 
States cited the Roanoke decision and 
reiterated the distinction between 


*266 F. Supp. 1008 (E.D. Tenn. 1967). 

Supp. 968 (D.C. Mont. 1967). 

799 Am. Fed. T. Rep. 2d—-, P.H. { 
147, 243 (W.D. Ark. 7/17/68). 

*P.H. { 148,007 (Ct. Cl. No. 167-65, 
Commissioner's Report 10/1/68). 


dower and a widow's allowance in 
that the former was a vested right as 
of the date of death. Although recog- 
nizing that terminability must be de- 
termined at the moment of death, 
this Court would not hold that the 
required resort to legal procedures 
to enforce an interest which is other- 
wise vested at the date of the hus- 
band’s death would render such inter- 
est terminable. The Court in Brad- 
ham noted that such a holding would 
negate all elective rights. This Court 
completely rejected the government’s 
contention that the state law limita- 
tion that only the widow could exer- 
cise the election was a contingency 


prescribed by Jackson as follows: 


As pointed out by the government, Ar- 
kansas has a statute to this effect. (The 
right of election of the surviving spouse 
is personal.) The contention of the gov- 
ernment that this places a limitation on 
the right of the surviving spouse to elect 
to take against the will making it con- 
tingent upon her survival for this purpose 
is contrary to the holding of the courts 
and without merit. If and when she makes 
the election under state statutes, it be- 
comes effective as the date of the dece. 
dent’s death and her right to it is abso- 
lute. She had a right under the statutes 
of Arkansas to do nothing and since she 
was not mentioned in the decedent's will 
would have received nothing. She had a 
right to affirmatively accept the will with 
the same result. She had a right to re- 
nounce the will and elect to take against 
it for a dower interest and thus a life 
estate, Finally, she had a right under the 
facts and circumstances to have an ad- 
judication of her interest and for payment 
in such sums under the law of Arkansas 
as the Chancery Court found to be proper 
and most to the interest of the parties. 
She chose this course of action which be- 
came effective as a right at the moment 
of the decedent’s death.*° 


In dealing with another «oy of 
the “terminable interest” rule, the 


**Supra. note 27 at P.H. page 147,990.59. 
**Estate of Charles R. Jennings, 39 T.C. 
417 (1962) (A). 
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Tax Court*! held that a provision in 
an insurance policy directing that the 
proceeds would be paid to the hus- 
band’s estate if the widow dies before 
the first anniversary of the insured’s 
death without exercising her with- 
drawal right would not disqualify the 

roceeds for the marital deduction. 
The widow's right to withdraw the 
insurance proceeds existed from the 
moment of the insured’s death by 
virtue of the provisions of the in- 
surance contract. In refusing to dis- 
allow the deduction because of the 
required survivorship, the Court 
noted that the widow had the right 
to the proceeds as of the moment of 
the decedent’s death and that this 


by the mailing of the withdrawal 
form and due proof of death. Thus, 
the fact that the husband’s estate was 
designated a taker in default of with- 
drawal was not a substantive limita- 
tion. 

No case has been found specifically 
stating that a dower interest consti- 
— a fee or absolute ownership 
qualifies for the marital deduction for 
Federal Estate Tax purposes. How- 
ever, a post-Jackson Revenue Ruling 
issued by the Internal Revenue Serv- 
ice stated that the marital deduction 
would be permitted for a settlement 
payment made by the executor of a 
decedent's estate to the decedent's 
widow in compromise of a claim 


made by her in good faith for an 
absolute dower interest (one-third of 
and _ personalty owned at 
death) under state law following 


right could be exercised at any time 


“Rev. Rul. 66-139, 1966-1 Cum. Bull. 
225. 
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arms-length negotiations. The wid- 
ow’s right to dower was in question 
because an anti-nuptial agreement in 
which she released her dower rights 
was alleged to be invalid. The com- 
promise resulted in paying the widow 
more than she would have received 
under the decedent's will but less than 
she would have received as her dower 
right. The Ruling stated that the 
amount paid to the widow pursuant 
to such a bona fide compromise 
agreement in recognition of her al- 
leged rights in her husband's estate 
qualifies for the marital deduction be- 
cause the interest which would have 
passed to her as her dower interest 
would have been a deductible in- 
terest.31 

Florida law does not rmit 
survival of the right to elect dower. 
However, such a limitation on the 
procedure for obtaining the dower 
interest should not disqualify Florida 
dower for the marital deduction. The 
Bradham decision specifically rejected 
the contention that the personal na- 
ture of the right to elect constituted 
a disqualifying condition. The Tax 
Court has also stated that it would 
not hold an interest terminable be- 
cause the right thereto was personal 
to the widow.%2 Since the necessity 
of invoking legal procedures is not 
a proscribed contingency,?* the statu- 
tory limitations on the manner of ex- 
ercise should not be such a disquali- 
fying contingency. 

The nature of the widow's right is 
determined by state law.34 The rule 


“Estate of Joseph Nachimson, 50 T.C. 
No. 48 (6/10/68). 

**Hamilton National Bank v. United 
States, 353 F.2d 930 (6th Cir. 1965) cert. 
denied 384 U.S. 939 (1966); First National 
Exchange Bank of Roanoke v. United States, 
supra. note 24; Estate of Proctor D. Rensen- 
house, 31 T.C, 818 (1959) (NA). 

“*Supra., note 22. 
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at common law and the rule in ex- 
istence in almost all states is that the 
surviving spouse’s right to elect 
against the will is personal and does 
not, as a property right or otherwise, 
pass to the surviving spouse’s person- 
al representative.5 Seemingly, the 
same Congress which initially quali- 
fied “the dower or courtesy interest 
(or statutory interest in lieu thereof)” 
for marital deduction purposes by in- 
suring that they satisfy the passing 
requirement did not intend to nullify 
such provision at the moment of en- 
actment by disqualifying such inter- 
ests by the application of the “termi- 
nable interest” rule solely because of 
the personal nature of the right of 
election. The Sixth Circuit Court of 
Appeals*® implicitly recognized that 
the terminable interest rule was not 
intended to apply to limitations and 
contingencies present in the method 
of exercising the right of election, 
especially where such right was per- 
sonal, when it stated: 


To hold that an interest is terminable 
only because legal procedures are invoked 
to enforce an interest which would other- 
wise vest at the date of the husband’s 
death, is to hold that all elective rights, 
such as the widow's allowance and the 
statutory interest in lieu of dower, are 
disqualified as marital deductions.*’ 


The fact that the right to elect dower 
in Florida does not survive to her 
personal representative is not a pre- 
scribed condition or limitation which 
would disqualify such right for the 
marital deduction. 

Limitations imposed by local law 
because of the widow's incompetency 
do not operate to disqualify the in- 


**Annot., 83 A.L.R. 2d 1077, 1079; Elec- 
tion by Surviving Spouse, 2 Real Property, 
Probate and Trust Journal, 310-311. 

**Hamilton National Bank of Knoxville v. 
United States, supra. note 24, 932. 

*"Id. at 353 F.2d 932 (emphasis added). 
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terest for the marital deduction even 
though such disqualification would 
result if similar limitations were im- 
posed by the decedent.3* Thus, the 
fact that neither the incompetent 
widow nor her guardian can elect 
dower does not disqualify such inter- 
est for the marital deduction. 

The foregoing decisions either ex- 
plicitly or implicitly hold that the 
“terminable interest” rule does not 
apply to the manner of receiving 
property interests which are deemed 
to pass to the surviving spouse. These 
cases recognize that statutory limita- 
tions attendant upon the exercise of 
an existing right does not come within 
the “terminable interest” rule. Unartic- 
ulated, but basic to these decisions, 
is the recognition that the deduction 
will not be claimed unless all con- 
tingencies limiting the receipt of such 
interests have occurred, i.e., the wid- 
ow has petitioned for the allowance 
or elected dower or the third person 
has disclaimed. Thus, the rule is ap- 
plicable to the property received but 
not the manner of receipt. This result 
was explicitly reached by the Court 
in Bradham v. United States, supra., 
and the other cases dealing with pay- 
ments in lieu of dower because the 
courts limited their considerations to 
the property interests received or re- 
ceivable as of the moment of death 
following an effective claim to such 
rights. 

At the husband’s death, the widow 
is vested with certain rights, i.e., to 
petition for her allowance, elect her 
dower interest and to receive dis- 
claimed interests. Until and unless 


**Starrett v. Commissioner, 223 F.2d 163 
(Ist Cir. 1966) affg. Estate of Frank E. 
Tingley, 22 T.C. 402 (1954); Estate of 
Harry A. Ellis, 26 T.C, 694 (1956); Rev. 
Rul, 55-518, 1955-2 Cum. Bull, 384. See 
also, Geld v. C.LR., 298 F.2d 544 (2nd 
Cir. 1962). 
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she petitions, elects or another dis- 
claims, there is no property interest 
passing to her which will terminate 
or fail on the occurrence or nonoc- 
currence of any event. Thus, at the 
husband’s death, the rule has no 
property on which to operate. How- 
ever, if the widow petitions, elects 
or another disclaims, she receives a 
property interest which may or may 
not be indefeasibly and noncontin- 
gently vested as of the moment of 
death. The rule would then operate 
to disallow conditional family allow- 
ance payments, pure common law 
dower interests and any other non- 
qualifying property interests. How- 
ever, disallowance is based solely on 
the nature of the property interests 
receivable as of the moment of death 
rather than the manner in which the 
right to such property interests was 
perfected. The courts considering the 
ualification of commuted dower 
could have allowed the marital deduc- 
tion for the Florida dower interest 
directly, rather than traversing the cir- 
cuitous route of holding that the facts 
at the moment of death under state 
law converted an otherwise disquali- 
fied life estate interest into a qualified 
statutory interest in lieu thereof. 
These courts would not have to rely 
on extrinsic facts to hold that the 
Florida dower interest was absolute 
at the moment of death. Accordingly, 
property interests received through 
the election of Florida dower — 
for the marital deduction for the Fed- 
eral Estate Tax. 
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A Challenge to 
Florida’s 63? 


The Responsibilities of the 


Local Bar Association 


By Ricnarp T. Ear.e, Jr. 


te NOT GOING to say anything novel, 
or tell you anything that each of 
you has not thought of. This little 
talk is in the nature of a reminder, 
and every once in a while, reminders 
are beneficial. 

I was asked to speak on the respon- 
sibilities of the St. Petersburg Bar 
Association. The sole justification for 
the St. Petersburg Bar Association is 
to enable the lawyers in this area to 
collectively discharge their individual 
duties and responsibilities. The re- 

nsibilities of the association and 

e individual responsibilities of the 
members of the bar are identical. In 
order to determine the responsibilities 
of the association, therefore, it is only 
necessary to look at the responsibili- 
ties of the individual lawyer. 

Under our mony 4 system of ad- 
ministering justice, the role of the 
lawyer is as important as the role of 
the judge. Without competent, inde- 
pendent, and fearless lawyers, the sys- 
tem as we know it must fail. Calling 
lawyers officers of the court is not an 
empty phrase—we are officers of the 
court, and as such officers, we have 
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duties and responsibilities—duties and 
responsibilities not only to the court, 
not only to our fellow lawyers, but to 
the general public. These duties are 
well stated in the Preamble to the 
Integration Rule of The Florida Bar: 
“To inculcate in its members the prin- 
ciples of duty and service to the pub- 
lic, to improve the administration of 
justice, and to advance the science of 
jurisprudence, the following principles 
are expressly adopted.” I suggest to 
you that the greatest duty of the law- 

er and thus the greatest duty of an 

ar association is to improve the ad- 
ministration of justice. 

Our system of administering justice 
is well in this state, and 
I believe better in this county than in 
any other county in the state. On the 
other hand, there is vast room for im- 
provement, and the individual lawyers 
and the St. Petersburg Bar Association 
can and should play an important role 
in bringing about these improvements. 
First, let’s discuss the system itself. 
The system was originally designed so 
that there were only three tiers of trial 
courts—the circuit court, county court 
and justice of the peace courts. Be- 
cause of the inflexibility of the con- 
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stitutional provisions creating these 
courts, and use of the difficulty in 
securing a sufficient number of circuit 
judges to handle an ever-increasing 
caseload, we have in this county 
superimposed on this original system 
a system whereby we now have six 
tiers of trial courts—circuit court, civil 
and criminal court of record, coun 

judge’s court, juvenile court, sma 

claims court and justice of the peace 
court. The jurisdictions of all of these 
courts are limited, and in some cases 
overlapping. The system is inflexible 
in that it is impossible to transfer 
judges from one court to the other 
in order to relieve an overworked 
court of a sudden increase in caseload. 
Recently, we had a situation in which 
all of the justices of the peace were 
disqualified from hearing a given case 
and a justice of the peace from the 


East Coast had to be appointed by the 
Chief Justice of the Supreme Court. 
Because of the nan, jurisdic- 
tion of the courts, we have 


ad situa- 
tions in which one court in the exer- 
cise of its jurisdiction ruled one way, 
and another court in its exercise of 
exactly the same jurisdiction ruled in 
an opposite fashion. We have recently 
had a situation involving a con- 
troversy over which of our courts ac- 
tually had jurisdiction. 

This system is archaic, inefficient, 
and absolutely incapable of efficient 
administration. By actual count, there 
are in this state, exclusive of munici- 
pal courts and courts created to try 
offenses against county ordinances, 63 
different tiers of trial courts classified 
by jurisdiction. Circuit judges in some 
counties try no civil cases when the 
damages are less than $10,000 and no 
criminal cases except for capital 
crimes. Circuit judges in other coun- 
ties try all felonies and all civil cases 
when the damages exceed $250, and 
then there are circuit judges with 
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jurisdiction in civil cases at all points 
between these two extremes. The sys- 
tem is an administrative hodge-podge. 
It is big business and costs the tax- 
payers vast sums of money and at the 
same time does not efficiently render 
justice. This system is fair to neither 
the taxpayers nor the litigants. The 
Florida Bar, realizing this, has for 
years attempted to modernize the sys- 
tem and is still making a major effort 
in this regard. It can't succeed with- 
out the active aid and cooperation of 
the individual lawyers in this state 
and the active aid of the various local 
bar associations. I suggest to you that 
this association should appoint a com- 
mittee to study the revision of Article 
V of the Constitution, and to con- 
sider the program of The Florida Bar. 
If the committee can improve on the 
judicial article endorsed by The Flor- 
ida Bar, the committee should aid and. 
assist The Florida Bar in improving its 
proposal. In all events, the committee 
should actively attempt to convince 
the members of the legislature from 
this county that revision and modern- 
ization is necessary, and attempt to 
secure their active support. If the 
lawyers of this county, individuall 

and collectively, were to exert an ef. 
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fort in this regard, I believe that they 
could secure the support of our legis- 
lators. 

In this county, we are blessed with 
judges who are honest and capable. 
This has not occurred accidentally, 
and this situation will not continue 
without continuing effort on the part 
of the lawyers. As I view it, it is our 
duty, individually and collectively, to 
do all that we can to see that the best 
qualified persons are appointed and 
elected to the judiciary, and we 
should militantly, both collectively 
and individually, do everything possi- 
ble to prevent the appointment or 
election of those judges who are in- 
competent. This association collec- 
tively has taken steps in this direction 
with its judicial poll, and I believe the 
impact of this ‘¢ has been felt. On 
the other hand, I cannot help but 
feel that some of us have been derelict 


in some regard in performing this re- 
sponsibility. I suggest that some ap- 
propriate steps be taken so that when 
a vacancy in the judiciary occurs, our 
association and its members will fear- 
lessly take a position relative to their 
qualifications. 

If these two programs were carried 
out effectively, we will have done all 
possible to improve the system itself 
and the caliber of the judiciary. There 
is one more step that must be taken. 
I started out by saying that lawyers 
are officers of the court. We all must 
recognize that, on a statewide basis, 
we do have a few, and I mean a very 
few, lawyers who are not honest. You 
would find as many, if not more, dis- 
honest people among an equally large 
group of ministers, doctors, school 
teachers, or any other profession. 
There is no room at the bar for a dis- 
honest lawyer. He not only brings the 
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profession itself into disrepute, but 
makes the entire system of adminis- 
tration of justice suspect. We must 
rid our ranks of these people. Annual- 
ly, The Florida Bar al a more than 
$80,000 investigating and disciplining 
lawyers, primarily for dishonest con- 
duct, but The Florida Bar can’t do it 
alone. A dishonest lawyer cannot exist 
in an area where all of the other law- 
yers are committed to the proposition 
that any suspected dishonest conduct 
will be reported to the appropriate 
grievance committee, investigated, 
and if appropriate, the lawyer will be 
“magesmecin It is imperative that the 
ew unworthy ones be removed from 
our ranks, and this takes no program 
of the St. Petersburg Bar Association 
to accomplish. All that has to be done 
is for each lawyer to dedicate himself 
to doing exactly what the Canons of 
Ethics require that he do, and that is 
report any suspected dishonest con- 
duct and see that the same is investi- 
gated. 

At this particular time in our his- 
tory, it is crucial that the people have 
confidence in our judicial system— 
confidence that it is efficient—confi- 
dence that it is honest—and confidence 
that they will receive justice. The 
judicial system is the last governmen- 
tal refuge for people against oppres- 
sion. Oppression by individuals, gov- 


ernments, (national, state and local) 
by majority groups, and yes, by 
mae groups. People must feel that 
when they believe they are deprived 
of their rights, they can turn to an 
arbitor who will fairly and impartially 
determine their rights and enforce 
them. Without such an arbitor to turn 
to, they will of necessity ultimately 
resort to self-help, and such self-help 
can only lead to a state of lawlessness 
—a state of anarchy under which no 
rson is safe, either in his person or 
is property—a condition under which 
our entire system, governmental, eco- 
nomic, and social, must fail. I am not 
attributing our troubles in recent years 
to a lack of confidence in our judicial 
system, but I do believe that if these 
troubles and problems are to be 
solved in an orderly manner, and if 
our system of government is to stand, 
we must convince people that our 
judicial system merits their confi- 
dence. This cannot be done through 
the Madison Avenue approach, by 
gimmicks, brochures or conversation. 
The system must actually merit their 
confidence, and if it is to merit their 
confidence, it must be improved as 
I have outlined. 

If the St. Petersburg Bar Associa- 
tion undertakes the pro which 
I have outlined, I believe it will have 
fulfilled its responsibilities. 
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PROFHSSIONAL 


Professional Service Corporations 


Advisory Opinion No. 68-58 

In its Opinion No. 303 (rendered 
November 27, 1961), the Committee 
on Professional Ethics of the Ameri- 
can Bar Association held it proper for 
attorneys to practice in a corporate 
form provided that specified guide- 
lines were observed. In the course of 
its interpretation of the various rele- 
vant canons, the committee observed 
as follows: 

Canon No. 33 provides that in the selec- 

tion and use of a firm name, no false, mis- 

leading, assumed or trade name should 
be used. The name under which a group 
of lawyers practice would be misleading 
if it failed to reveal any restrictions on 
the responsibility of the individual law- 

The committee concluded _ this 
phase of its opinion by requiring the 
observance of two safeguards, includ- 
ing the following: 

2. Restrictions on liability as to other law- 

yers in the organization must be made ap- 

parent to the client. 

By the latter reference, the commit- 
tee referred to those provisions of 
various state statutes allowing for the 
formation of professional associations 
or corporations which, in effect, pro- 
vide that lawyers, other than the ones 
rendering the legal service to a client, 
are not under any personal liability 
beyond the obvious one extending to 
the limit of their investment in the 


corporation. In other words, such lia- 
bility of the non-servicing stockholder 
was not unlimited as would be the 
case in a typical partnership. 

A firm of Florida lawyers, presently 
contemplating the formation of a pro- 
fessional association under the pro- 
visions of Chapter 621, Florida Stat- 
utes, inquires as to what, if any, means 
should be followed by the profession- 
al association or corporation and its 
individual stockholders to comply 
with these safeguards. 

It should be observed at the outset 
that, of course, the opinion of the 
eminent committee of the American 
Bar Association, while highly persua- 
sive, is not necessarily binding upon 
members of The Florida Bar. Beyond 
this, Florida lawyers are confronted 
with a somewhat different situation 
than that confronting the American 
Bar Association Committee which 
interpreted the various statutory pro- 
cedures then in the course of adoption 
in several states in the light of the 
existing Canons, and in particular, the 
then existing Canon No. 33. The 
American Bar Association has recom- 
mended no amendments to the 
Canons by reason of the increased 
popularity of the professional associa- 
tion as a vehicle for the practice of 
law. To the contrary, following the 
adoption of Chapter 621, Florida Stat- 
utes, in 1961, The Florida Bar peti- 
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tioned the Supreme Court for express 
recognition in the Integration Rule 
and in the Canons of the propriety 
of the practice of law through the 
means of a professional association or 
professional service corporation. This 
sanction was given, with appropriate 
cautionary language, In Re: The Flor- 
ida Bar, 133 So. 2d 554 (Fla. 1961). 
In a comprehensive opinion by Justice 
Thornal, the court discussed at con- 
siderable length the basis for the 
evolution of this means of practicing 
law, citing in particular the apparent 
tax advantages, or more properly 
stated, the tax equality, to be granted 
the self-employed lawyer (whether as 
a sole practitioner or as a partner) as 
contrasted with a corporate employee, 
in effect counseling that so long as the 
traditional professional values, and in 
particular, the personal nature of the 
attorney-client relationship were safe- 
guarded, such practice will be proper 
upon the adoption of the appropriate 
amendments therein set forth. 

In the light of this express approval 
by the Supreme Court of Florida, and 
the sanction of the corporate means of 
operation by the legislature of Florida, 
it is manifest that it is entirely proper 
and permissible for Florida lawyers to 
practice law in accordance with the 
amended Canon No. 33 and the newly 
adopted Article XV of the Integration 
Rule. In our judgment, a profession- 
al association, including appropriate 
language in its corporate name, as 
required by Section 621.12, Florida 
Statutes, sufficiently notifies its clients 
of its nature by including the same 
within its letterhead. 

In the event that the corporation 
chooses to operate under a fictitious 
name, as is permissible under Section 
621.12, a possibility clearly recognized 


“Chartered” or “professional association,” 
or the abbreviation “P.A.” 
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and sanctioned by paragraph 4 (d), 
Article XV of the Integration Rule, 
it is, in our judgment, only necessary 
that at the outset of the retainer the 
— generally notify the client that 
in fact the ostensible partnership is a 
professional association. There would 
appear to be no necessity to otherwise 
engage in a discussion of the legal 
consequences unless, of course, in- 
quiry is made by the client, at which 
instance full disclosure of the legal 
nature of the association should be 
made, just as should be made on the 
rare occasion that particular clients 
might inquire as to the existence or 
amount of professional liability insur- 
ance. This is not to say that we do 
not share to some extent the concern 
of the American Bar Association Com- 
mittee that the public not be misled, 
but it seems to us that its fear is far 
more theoretical than practical, and 
that few, if any, clients come to law- 
yers relying a the totally unlimited 
liability of all partners; that the few 
sophisticated clients who might appre- 
ciate the difference would be sophis- 
ticated beyond this point to the extent 
of placing considerably more reliance 
upon professional liability insurance 
now generally carried by most law- 
yers, and that in the light of the ex- 
press sanction of the entire method of 
operation given by our Supreme 
Court, we should render no opinion 
posing such onerous requirements as 
to make it impossible for lawyers to 
practice in this manner should they 
so desire. 

We are secondly asked whether it 
is possible for members of the stock- 
holders in the professional services 
corporation to make contributions to 
retirement or pension plans for their 
employees which find a basis in the 
profits of the corporation. In its Opin- 
ion No. 303, the American Bar Asso- 
ciation Committee observed: 


However, if the of a non-la 
the net profits, a division of fees for legal 
services would be involved and Canon No. 

34 would prohibit it. Thus, if a profes- 

sional association or professional corpora- 

tion is organized to practice law and it is 
approved as a corporation for federal in- 
come tax purposes, it would not be ethic- 
ally proper for it to have a profit-sharing 

were induded as the 

aries of the plan. 

It seems to us that a subsequent 
opinion of the American Bar Associa- 
tion Committee, Opinion No. 311 
(rendered April 8, 1964), may be in- 
consistent with the quoted portion of 
Opinion No. 303. There the American 
Bar Association Committee held that a 
retirement plan by attorneys for them- 
selves and their laymen employees 
under federal income tax provisions 
governing self-employed persons was 
not unethical even though the benefits 
were measured by the employee’s sal- 
ary and were payable only if profits 
existed from which to pay them, com- 
menting that “profits are not a meas- 
ure of the additional compensation 
but only a contingent limitation. . .” 
In any event, and without at all en- 
deavoring to launch into a technical 
discussion of the niceties of tax law, 
it seems to us that so long as a law 


firm adopts a conventional deferred 
compensation or retirement plan for 
lay and legal personnel, funded by 
contributions from the firm profits, 
and if such plan is a nasil and 
ordinary method of giving fringe 
benefit additional compensation to 
bona fide employees, it is irrelevant 
whether or not the firm is organized as 
a professional association and that the 
basic concern of Canon No. 34, to pre- 
clude fee splitting, is not offended. As 
a practical matter, it is our under- 
standing that lay employees would 
ordinarily find the contribution of the 
firm for their benefit based upon their 
salary even though presumably arising 
from firm profits just as the origina 
salary did, and thus, the reasoning set 
forth in Opinion No. 311 would apply. 
However, even if the particular plan 
utilized caused cman to be 
made on a basis other than salary, we 
would be unable to share the concern 
expressed in Opinion No. 303, if the 
plan in fact was a bona fide retire- 
ment or deferred compensation plan 
as contrasted with a subterfuge to 
avoid Canon No. 34. 
THE FLORIDA BAR COMMITTEE 
ON PROFESSIONAL ETHICS 
By Thomas C, MacDonald, Jr. 
Chairman 
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Recent Case Comments 


These case comments were written by second and third year law students 
at the Florida State University College of Law. 


Editor-in-chief: Richard H. Sollner 


Comment Editors: David B. Parker, John B. Ostrow, Lawrence L. Carnes 


Criminal Procedure—Right to Counsel 
In Misdemeanor Cases 

Defendant, an indigent, without 
counsel and without waiving appoint- 
ment of counsel, was tried and con- 
victed in a municipal court of two 
misdemeanors, each of which carried 
a possible fine of $500 and 60 days in 
prison; a total sentence of $240 or 
120 days in prison was received. De- 
fendant filed a writ of habeas corpus 
in federal district court claiming a 
denial of constitutional rights in not 
being furnished counsel. Such writ 
was denied on its merits.1 On motion 
for expedited appeal to the Fifth Cir- 
cuit Court of Appeals, the judgment 
of the district court was vacated and 
the case remanded for a further deter- 
mination by the state courts. The 
court felt that the Florida courts 
should reconsider, in view of recent 
federal decisions, their position of 
denying court appointed counsel to 
indigents in misdemeanor cases. 
Boyer v. City of Orlando, 402 F.2d 
966 (5th Cir. 1968). 


*Boyer v. City of Orlando, 291 F. Supp. 
1005 (M.D. Fla. 1968). The district court 


decided the petition on its merits even 
though def t had not exhausted his 
procedural remedies under state law. The 
court’s rationale was that since the Florida 
Supreme Court in Watkins v. Morris, 179 
So. 2d 348 (Fla. 1965) and Fish v. State, 
159 So. 2d 866 (Fla. 1964), had expressly 
rejected the right of an “— defendant 
to court appoin counsel in misdemeanor 
cases, delendont had no effective state 
remedy. 


In 1964, in Fish v. State,2 the Flor- 
ida Supreme Court held that indigent 
defendants were not entitled to court 
appointed counsel in misdemeanor 
cases, since the United States Su- 
preme Court opinion in Gideon v. 
Wainwright? only applied to felonies. 
The court affirmed its position in 
Watkins v. Morris* even though in 
the meantime the Fifth Circuit Court 
of Appeals in Harvey v. Mississippi® 
had held that a defendant charged 
with the commission of a misdemean- 
or which carried a maximum punish- 
ment of ninety days and $500 must 
be informed of his right to counsel. 
The court in Watkins stated that 
“until authoritatively determined to 
the contrary by the Supreme Court of 
the United States, the rule in Florida 
is that there is no . . . right to counsel 
in misdemeanor trials.”¢ 

Less than a month later, the Fifth 
Circuit invalidated a Florida convic- 
tion for commission of two misde- 
meanors where the defendant was not 
notified of her right to assistance of 
counsel, In this case, McDonald v. 


*159 So. 2d 866 (Fla. 1964). 

*372 U.S. 335 (1963). 

‘179 So. 2d 348 (Fla. 1965). The two 
misdemeanors of which defendant was found 
guilty in this case carried a possible punish- 
ment of six months and $500 for one of 
them and 90 days and $500 for the other; 
defendant was actually sentenced to $500 
or 6 months on the first one and sentencing 
was deferred on the second. 

°340 F.2d 263 (5th Cir. 1965). 

*179 So. 2d at 349. 


2 
\ 
\ 
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Moore,” the defendant was sentenced 
to six months in confinement or a fine 
of $250 on each charge. The court 
held that the mere fact that a crime 
is delineated a “misdemeanor” in- 
stead of a “felony” is not sufficient 
reason to deny assistance of counsel 
with regard to the former since there 
are some crimes in Florida, desig- 
nated as misdemeanors, which may 
be punished by imprisonment for as 
long as seven years, and it 


can scarcely be said that a person charged 
with having committed such a misdemean- 
or would not be deprived of a funda- 
mental right if denied the service of coun. 
sel, where the right to counsel is guar- 
anteed to one charged with a felony for 
which the punishment may be no more 
than a year and a day.* 

The court went on to reject a “serious 

offense” rule, and at the same time 

refused to adopt a “petty offense” 


rule.® However, the court did state 
that: 


It seems unlikely that a person in a mu- 
nicipal court charged with being drunk 
and disorderly, would be entitled to serv- 
ices of an attorney at the expense of the 
state or municipality.*® 


The next case to come out of the 
Fifth Circuit was Goslin v. Thomas," 
wherein the defendant was convicted 
of a misdemeanor without being ad- 
vised of a right to counsel and was 
given the maximum sentence of one 
year's confinement. The court, in af- 
firming the federal district court's re- 
versal of the conviction, relied on 
Harvey v. Mississippi‘? and Mc- 
Donald v. Moore,!* and implied that 


"353 F.2d 106 (5th Cir. 1965). 

*353 F.2d at 108. 

*353 F.2d at 110. 

353 F.2d at 108. This statement is con- 

fusing in light of the Boyer case. 

“400 F.2d 594 (5th Cir. 1968). 

#340 F.2d 263 (5th Cir. 1965). 

353 F.2d 106 (5th Cir. 1965). 
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the right to counsel applies to all mis- 
demeanors involving a loss of liber- 
ty.14 In reaching its conclusion the 
court stated that the United States 
Supreme Court case of Duncan v. 
Louisiana,15 decided three months 
earlier, which held that the right to a 
jury trial applied to a misdemeanor 
punishable by a fine of $300 and two 
years in prison, supported rather than 
undermined the Fifth Circuit rule on 
assistance of counsel.16 However, the 
court in Goslin did not discuss the 
fact that the Supreme Court in Dun- 
can also (1) stated that the right to 
a ay trial does not attach to “petty 
offenses” and (2) implied that crimes 
carryi ssible penalties up to six 
ber such.17 The only 
reference the court in Goslin made to 
“petty offenses” was in a footnote: 
“We do not consider the question of 
the delineation of a petty offense rule. 
However, we do note that the maxi- 
mum penalty in the Harvey case . . . 
was only a fine of $500 and confine- 
ment for 90 days.”28 

This then is the background against 
which the Boyer case arose. The fed- 
eral district court in denying defend- 
ant’s writ based its decision on the 
facts that (1) a “petty offense” stand- 
ard should be utilized in determining 
the right to court appointed counsel; 
and (2) since the Supreme Court has 
not defined what a “petty offense” is 
for the purpose of affording assist- 
ance of counsel, the measuring stick 
delineated with regard to the guaran- 
tee of a jury trial (i.e., six months)! 


“400 F.2d at 597. 

*391 U.S. 145 (1968). 

**400 F.2d at 598. 

"See also Bloom v. Illinois, 391 U.S. 
(1968); Dyke v. Taylor Implement Mfg. 
Co., Inc., 391 U.S, 216 (1968). 

*400 F.2d at 598, n.6. 

See text accompanying note 17 supra. 


should be used.2° The Fifth Circuit, 
however, apparently disa with 
this it case 
for a further determination by the 
Florida courts in light of the Mc- 
Donald and Goslin cases.21 

Whether the Florida courts will 
now extend the right to counsel in 
misdemeanor cases, and, if so, how 
far, remains to be seen. However, it 
seems certain that any defendant not 
afforded such a right in a state tribu- 
nal will be able to secure relief from 
the Fifth Circuit Court of Appeals 
unless the United States Supreme 
Court steps in and decides otherwise. 


**Boyer v. City of Orlando, 291 F. Supp. 
1005, 1008 (M.D. Fla. 1968). 

™See text accompanying notes 7 and 11 
supra. It should be noted that Justice Ervin 
of the Florida Supreme Court would apply 
the right to counsel guarantee to any case 
involving possible incarceration for 30 days 
or more, State ex rel. Taylor v. Warden, 193 
So. 2d 606, 607 (Fla. 1967) (dissenting 
opinion). This case is incorrectly cited in 
the district court opinion in Boyer as “State 
ex rel. First Fed. Sav. & Loan Ass'n. of 
St. Petersburg, Fla. v. Dickinson.” See 291 
F. Supp. at 1007. 


New Trial—insufficient Verdict 

Plaintiff, who incurred medical ex- 
penses in the amount of $797, ap- 
pealed a jury verdict of $1785 on the 
basis that such was insufficient. The 
district court of appeal affirmed, hold- 
ing that since the verdict was in ex- 
cess of medical expenses, all other 
damages accruing to plaintiff must 
have been included! and it cannot be 
said that the jurors, as reasonable 
men, could not have arrived at the 
$1785 figure. Griffis v. Hill, 217 So. 2d 
358 (Fla. App. 1968). 

The law in Florida concerning the 
granting of a new trial for insufficient 


*The other damages would be loss of 
earnings and pain and suffering. 


verdicts is somewhat unsettled. The 
present dilemma began with the case 
of Radiant Oil Co. v. Herring,? 
wherein the Florida Supreme Court 
in granting a new trial because of an 
insufficient verdict stated: 


verdict for a inadequate dama 

stands on same ground as a ve 

for excessive or extravagant damages a 
that a new trial may as readily be granted 
in one case as the other. It must be shown 
that the verdict was induced by prejudice 
or passion, some misconception of the law 
or the evidence, or it must be shown that 
the jury did not consider all the elements 
of damage involved, missed a considera- 
tion of issues submitted, or failed to dis- 
charge their duty as given by the Court's 


charge.* 


Following Radiant Oil, and lending 
to the confusion, were the cases of 
Puleo v. Shaw,* Smith v. City of Mi- 
ami,5 and Hatchell v. Hayes.® In all 
of these cases the district courts of 
appeal reversed the jury verdicts be- 
cause they were grossly insufficient. 
However, the Florida Supreme Court 
quashed, in each case, the district 
court decision? on the ground that: 


An appellate court is bound to remember 
that the test of inadequacy of a verdict is 
not what the reviewing court would have 
decided had it tried the case, but whether 
it can be said that the jurors, as reason- 
able men, could not have found the ver- 
dict as they did.* 


Another case in this line of deci- 
sions is Bushore v. Roberts, where the 


*200 So. 376 (Fla. 1941). 

*200 So. at 378. 

‘149 So. 2d 880 (Fla. App. 1963). 

°153 So. 2d 62 (Fla. App. 1963). 

°157 So. 2d 855 (Fla. App. 1963). 

*Shaw v. Puleo, 159 So. 2d 641 (Fila. 
1964); City of Miami v. Smith, 165 So. 2d 
748 (Fla. 1964); Hayes v. Hatchell, 166 So. 
2d 146 (Fla. 1964). The court in Griffis 
explicitly relied on the Smith and Shaw 
cases 


*Shaw v. Puleo, 159 So. 2d 641, 644 (Fla. 
1964). 
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district court of appeal affirmed the 
verdict of the trial court,® stating that 
although it agreed with the principles 
and reasons advanced by the appel- 
lant, the court had to bow to the de- 
cisions of the supreme court. In what 
appeared to be somewhat of a re- 
versal of its position, the supreme 
court quashed the decision of the 
court of appeal, saying that: 


Neither trial court nor District Court of 
Appeal is precluded from disturbing the 
verdict which . . . is so grossly inadequate 
that it shocks the conscience of the court. 
It must be shown that the verdict was 
induced by prejudice or passion, some 
misconception of the law or the evidence, 
or it must be shown that the jury did not 
consider all the elements of damage in- 
volved, missed a consideration of the 
issues submitted, or failed to discharge 
their duty as given them by the Court’s 
charge.** 


On return to the district court of 
appeal, that court again affirmed the 
trial court on the basis that those ex- 
ceptional circumstances under which 
it could grant a new trial were not as 
yet clearly defined as to enable it to 
grant a new trial on those grounds.12 

Therefore, it seems that, practically 
speaking, whether a new trial can be 
granted for insufficient verdicts is still 
unsettled.'3 Griffis v. Hill provides the 
supreme court with the opportunity 
to clarify the law on this question. 


°172 So. 2d 853 (Fla. App. 1965). 

Roberts v. Bushore, 182 So. 2d 401 
(Fla. 1965). 

"182 So. 2d at 402. 

"Roberts v. Bushore, 183 So. 2d 708 
(Fla. App. 1966). 

“See the recent case of Anastasio v. Sum- 
mersett, .... So, 2d .... (Fla. App. 1969). 


Law of the Sea—Continental Shelf— 
Jurisdiction 


An injunction was sought by the 
United States to prevent defendants 
from dredging and forming a land 
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mass on coral reefs underlying the 
high seas, The United States District 
Court granted the injunction. The 
United States has jurisdiction and 
control over dredging and related ac- 
tivities upon the continental shelf. 
United States v. Ray, ——-F. Supp.—— 
(S.D. Fla. Dec. 31, 1968).1 

In 1899, Congress enacted the 
Rivers and Harbors Act? prohibiting 
the creation of any obstruction to the 
navigable capacity of the waters of 
the United States except if authorized 
by the Secretary of the Army. The 
Outer Continental. Shelf Lands Act of 
1953, extended the requirement for 
such authorization to artificial islands 
and fixed structures located on the 
Outer Continental Shelf. 

In Ray, the defendants urged that 
the reefs upon which the dredging 
occurred were islands and were sub- 
ject to their colonization. The court 
found that the reefs were completely 
submerged at mean high water, and 
therefore could not be islands. It 
further held that the land masses were 
dredged from and attached to the sea- 
bed, and hence subject to the pro- 
visions of the Outer Continental Shelf 
Lands Act. The court granted the 
injunction because no authorization 
had been issued the defendants by 
the Secretary of the Army. 


‘Preliminary injunction for the same pur- 
poses was issued in an earlier case, United 
States v. Ray, 281 F. Supp. 876 (S.D. Fla. 
1965). 

*30 Stat. 1151 (1899). The Act is pres. 
ently found at 33 U.S.C. § 403 (1964). 

*43 U.S.C. § 1333(£) (1964). 

*An island is a “naturally formed area of 
land surrounded by water, which is above 
the level of mean high water.” United States 
v. California, 382 U.S. 448 (1966). Mean 
high water is defined as the average height 
of all waters over a given location during a 
span of 18.6 years. Borax Consol., Ltd. v. 
City of Los Angeles, 296 U.S. 10 (1935). 


As the court aptly stated, “the issues 
of this case are of great public in- 
terest, involving not only the preser- 
vation of rare natural resources, but 
the preservation of our very security 
as a nation. If these reefs were avail- 
able for private construction totally 
outside the control of the United 
States Government, they could con- 
ceivably support not only artificial is- 
lands and unpoliced gambling casinos, 
but even an alien missile base, all 
within a short distance of the Florida 
coast.”5 

There is no internationally accepted 
agreement defining the continental 
shelf.6 The most significant definition 
seems to be that adopted by the 
Geneva Convention on the Continen- 
tal Shelf:7 


. . . the seabed and subsoil of the sub- 
marine areas adjacent to the coast, but 
outside the area of the territorial sea, to 
a depth of 200 meters (656 feet) or 
beyond that limit, to where the depth of 
the superjacent waters admits of the ex- 
ploitation of the natural resources of the 
said areas, 


Implicit in this wording is the fact 
that the definition is open-ended, pro- 
viding no seaward boundary to the 
shelf; it admits of being extended by 
scientific advancement. In fact, since 
the Geneva Convention of 1958, 
oceanography has progressed to a 


"United States v. Ray, .... 
.... (S.D. Fla., Dec. 31, 1968). 

“Only 40 of 109 coastal nations have en- 
acted legislation affecting the status of the 
seabed. Ely, A Case For Administration of 
Mineral Resources Underlying the High 
Seas by Natural Interests, 1 Nat. Res. Law. 
78 (1968). 

76 U.N. CONF. OFF. REC., U.N. DOC. 
A/CONF 13/L.55 (1958). 

“Congress recognizes the depth (referred 
to by Convention) to be 100 fathoms (600 
feet). H.R. Rep. No. 413, 83rd Cong., Ist 
Sess. 2 (1953). 


F, Supp. 


stage such that explorations to a depth 
of only 200 meters is superficial. This 
demarcation is also ambiguous, since 
no distinction is made where the 
ocean floor drops near the coast and 
rises again at a greater distance from 
shore. 

In addition to the definitional ques- 
tions of the shelf, there are three re- 
lated problems requiring solution in 
the near future: (1) setting the outer 
territorial and jurisdictional limits of 
the coastal nations; (2) stating the 
laws which govern beyond those 
limits; and, (3) determination of the 
existence or non-existence of rights to 
the natural resources of the ocean and 
its floor which might be exercised by 
the land-locked nations. 

There must be consistency and eco- 
nomic security afforded a nation’s ex- 
pensive, large scale exploration and 
development of these new found and, 
perhaps, most rewarding areas of na- 
tural resources. The Geneva Conven- 
tion on the Continental Shelf meets 
this year, and, hopefully, will develop 
the solutions vitally needed in this 
new realm of international scientific 


accomplishment. 


*The recently develo 
ique permits exploration at depths 
greater than 4000 meters. Garrett, Issues in 
International Law Created by Scientific De- 
velopment of the Ocean Floor, 19 Int'l L.J. 
97, 99 (1965). 


floating vessel 


Juveniles—insolvency—Right to 
Counsel On Appeal 

A juvenile, adjudged delinquent by 
a juvenile court, filed a notice of ap- 
peal along with a motion for an order 
of insolvency. The court denied the 
motion on the ground that the parents’ 
legal duty to provide support for the 
child included providing legal serv- 
ices; and, therefore, even though the 
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juvenile was destitute, he could not 
come within the insolvency statute! 
since his parents had adequate in- 
come. On appeal to the district court 
of appeal, held, reversed. A juvenile 
has a right to be represented by coun- 
sel and the right to a prepared trans- 
_ on appeal from an adjudication 
of delinquency, and to qualify under 
the insolvency statute a juvenile need 
not show that his parents are insol- 
vent. In re L.G.T., 216 So. 2d 54 (Fla. 
App. 1968). 

In 1963, the United States Supreme 
Court, in Douglas v. California,2 held 
that an indigent adult convicted of a 
felony is entitled to counsel on appeal 
where the state provides for an ap- 
peal as a matter of right. This was an 
extension of Griffin v. Illinois? which 
gave the convicted indigent the right 
to a free transcript to aid him in per- 
fecting his appeal. Four years later, 
when the Supreme Court decided in 
In re Gault* that a juvenile has a 
right to counsel in adjudicatory pro- 
ceedings, it expressly refrained from 
deciding the issues of right to a free 
transcript and right to counsel on ap- 
peal. The Court also took notice that 
it had not been held that a state is 
constitutionally required to provide a 
right to appellate review.5 

With Florida law giving the juve- 
nile a right to appeal,® the court in 
In re L.G.T. was presented with the 
problem of whether the — 
with which an appealing adult has 
been provided apply to an appealing 
juvenile. In responding in the affirm- 
ative the district court of appeal in 


‘Fla, Stat. § 924.17 (1967). 

*372 U.S. 353 (1963). 

*351 U.S. 12 (1956). 

“387 U.S. 1 (1967). 

‘See Griffin v. Illinois, 351 U.S. 12 
(1956). 
*Fla, Stat. § 39.14(1) (1967). 
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the instant case appears to have come 
to the correct conclusion.” 

However, with respect to the “in- 
solvency” aspect of the case, the Flor- 
ida courts appear to have taken a 
unique — A long series of 
cases have held that: 


[A]n — of insolvency is not what a 
prisoner's friends or relatives have the 
ability to do in paying costs, or their 
readiness or willingness to pay them. The 
test is whether the defendant, himself, has 
the ability to pay the costs or to secure 
their payment.® 


The court in the instant case relied 
specifically on one of these cases, Ras- 
tralli v. State,? which extended the 
above-quoted principle to juveniles, 
in deciding that the parents’ common 
law duty to furnish necessities to their 
minor children does not include the 
furnishing of legal services and costs 
incident to an appeal. 

It might be argued that the court’s 
holding on this issue is questionable 
on the basis that the state should not 
have to pay for the cost of the —_— 
of a juvenile who has been adjudi- 
cated delinquent when his parents 
have ample resources. The court 
seems to have been aware of the 
problem since it stated: 


Even if such a duty [parents’ duty to 
pay] did exist, however, a parent's failure 
to fulfill such duty should not work to 
deprive the minor of his constitutional 
rights. . . . Whether such a duty is to 
be placed upon the parents and if so, 
whether provision is to be made for the 
state to be reimbursed by the parents 


‘As the court stated: “[Nleither the 
Fourteenth Amendment nor the Bill of 
Rights is for adults alone.” In re L.G.T., 
216 So. 2d 54, 55 (Fla. App. 1968). 

*In re L.G.T., 216 So. 2d 54, 56 (Fla. 
App. 1968), quoting from Rastralli v. State, 
76 So. 2d 270, 272 (Fla. 1954). See also 
the cases cited in footnote 5 of the court’s 
opinion in the instant case. 216 So, 2d at 55. 

°76 So. 2d 270 (Fla. 1954). 
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should it be called upon to provide such 
legal services and costs upon the parents’ 
failure to fulfill such duty, may be a 


proper subject for the legislature to con- 
sider,” 


Apparently the court recognized, and 
correctly so, both the juvenile’s neces- 
sity for certain safeguards and the 
parents’ moral duty to provide legal 
assistance for their minor children. 
However, in light of the Rastralli de- 


*°216 So. 2d at 56. Statutory omy in 
at least two states appears to place the 
burden of showing insolvency on the parents 
of the juvenile. See Conn. Gen. Stat. Ann. 
§ 17-66(a) (1960); N.Y. Family Ct. Act § 
249 (McKinney 1963). Also, California in 
a 1967 amendment to its Welfare and In- 
stitutions Code specifically provided that “if 
the parent or guardian he not furnish 
counsel and the court syasenioes that such 
parent or guardian has abi to - 
the court shall appoint counsel 


of the parent or .” West Cal. 
el. & Institutions Seas $4 634, 700 
(West 1967). 


cision it could find no legal duty on 
the part of the parents. 

Perhaps the Florida Legislature will 
respond by a statute similar to that 
which recently amended the Florida 
Juvenile Court Law. That statute pro- 
vides that the parents’ duty to support 
and maintain their child may be en- 
forced by court order when the child 
has been declared delinquent and in- 
stitutionalized; in such cases the juve- 
nile court, on finding the parents pos- 
sessed of sufficient assets, may order 
the parents to pay the person or in- 
stitution into whose care the child has 
been placed. Or, perhaps, the Flor- 
ida Supreme Court, relying on the 
underlying philosophy of the afore- 
mentioned statute, will allow a juve- 
nile his fundamental rights but still 
allow the expense to fall where the 
duty lies without burdening the state’s 
treasury. 


“Fla. Stat. § 39.11(2)(e) (1967). 


CHANGING YOUR ADDRESS? 
Let your headquarters office know about it! 
Help keep our records accurate—for your benefit as well as ours. 


lf your address changes, attach your Journal mailing label to the follow- 
ing form, cut on the dotted line, and mail it all to RECORDS, THE FLORIDA 


BAR, TALLAHASSEE, FLORIDA 32204. 


PLEASE ATTACH LABEL HERE. 


The label helps 
for identification 
purposes. 


NAME 


NEW ADDRESS 


TELEPHONE NUMBER 


288 THE FLORIDA BAR JOURNAL 


CORPORATION 
BANKING 
AND 
BUSINESS 
LAW 


Corporations, Business Law, Mergers 

In a recent case, the United States 
Supreme Court concluded that the 

merger of two insurance companies, 
allegedly accomplished through false 
and misleading proxy statements, 
could be challenged under the anti- 
fraud provisions of Section 10(b) of 
the Securities am» Act of 1934 
and Rule 10b-5 promulgated pursuant 
to that authority. The Court held that 
notwithstanding the 
fact that the merger 
had been approved 
by the State Direc- 
tor of Insurance, 
suit could be 
brought by the Se- 
curities and Ex- 
change Commission 
a and that the ex- 
JAFFRY change of shares 
pursuant to the merger met the “in 
connection with the purchase or sale 
of a security” requirement of Section 
10(b) of the Act. 

Reversing the lower court, the Su- 
reme Court concluded that the al- 
eged deception occurred in connec- 

tion with the purchase or sale of a 
security since it affected individual 
stockholder decisions in ways not at 
all unlike those involved in a = 
cash sale or exchange. The Court 
These notes are edited this month by 
Edward S. Jaffry, Tallahassee, on behalf of 


the C ’ and Business Law 
Committee, Paul B. Anton, Chairman. 
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noted that the stockholders had “pur- 
chased” shares in the surviving cor- 
poration by exchanging them for their 
old stock. Securities and Exchange 
Commission v. National Securities, 
Inc., United States Supreme Court, 
January 27, 1969. CCH — Corporation 
Law Guide, 11,982. 


Corporations, Exchange Act, Jurisdiction 

A Federal District Court in Dela- 
ware concluded that the filing of a 
merger agreement in Delaware sup- 
ported the conclusion that the Federal 
Court in Delaware had jurisdiction in 
an “Exchange Act” suit, arising out of 
the alleged mailing of false and mis- 
leading proxy statements to stockhold- 
ers, some of whom resided in Dela- 
ware. 

The Securities Exchange Act of 
1934 provides that suit may be 
brought in the district wherein any 
act or transaction constituting the vio- 
lation occurred and that process may 
be served in any other district in 
which the defendant is an inhabitant 
or wherever he may be found. 

In the instant suit, stockholder 
charged the Marriot Corporation, its 
directors and officers with amon 
other things, disseminating false a 
misleading statements in an effort to 
secure the stockholders’ approval of 
the corporation’s acquisition by mer- 
ger or stock purchase of companies 
owned by its controlling family. 

Process was served upon the indi- 
vidual defendants outside the state, 


and they attacked the validity of such 

rocess on the grounds that the al- 
eer violations did not occur in the 
district. 

Although holding that the act of 
mailing proxies into the State of Dela- 
ware would not as a general rule sus- 
tain the court’s jurisdiction, inasmuch 
as the number of solicitations in Dela- 
ware was small, the filing of the mer- 
ger agreement in Delaware without 
which the merger would not have 
been effective was sufficient to sup- 
port the court’s jurisdiction. 

In so concluding, the court noted 
that all the law requires is an act 
which represents more than an imma- 
terial part of the allegedly — 
events. Puma v. Marriot, DC Dela- 
ware, Jan 3, 1969. CCH—Corpo- 
ration Law Guide, 11,985. 


Corporations, Insiders, Directors 

In a recent case, the Court of Ap- 
peals for the Second Circuit con- 
cluded that the fact that the president 
and chief executive of Sperry Rand 
Corporation was a member of its 
Board of Directors tainted a corpora- 
tion’s profit from the purchase and 
sale e “Sperry” stock within a six- 
month period. 

The lower court, although recog- 
nizing that a corporation or partner- 
ship could be considered a “director” 
for purposes of Section 16(b) of the 
Act, rejected the claim that the cor- 
poration had deputized its president 
to represent its interest on the “Sper- 
ry” Board. 

The appellate court, in reversing 
and remanding the suit, found addi- 
tional evidence ignored by the lower 
court which in its opinion required a 
conclusion that the corporation was 
an insider. 

Deemed si 
court was the 
authority over 


ificant the 


resident’s ultimate 
corporation's in- 


vestment decisions and particularly 
the purchase of “Sperry’s” stock. The 
court noted further that his control 
over investments, coupled with his 
position on “Sperry’s” Board, placed 
the president in a position where he 
could acquire and use for the corpo- 
ration’s benefit, without disclosing the 
same to its management, inside infor- 
mation concerning “Sperry.” Addi- 
tionally, the court found significant 
the corporation’s approval of the di- 
rectorship prior to his acceptance of 
same and the similarity of the presi- 
dent’s role to that of other deputies 
of the corporation. 

The court concluded that the fact 
that the president had no duty to re- 
port to the corporation and his resig- 
nation prior to the sale of “Sperry” 
shares were immaterial to the right of 
the stockholders to being a suit under 
Section 16(b) of the Act. Feder v. 
Martin Marietta Corporation, Court of 
Appeals—2nd Circuit, January 14, 
1969. CCH—Corporation Law Guide, 
11,986. 
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AW REVIE 


The Right To Manage 
It Limitedly Exists! 

The questions are posed: Does 
management have any obligation dur- 
ing the life of a collective bargaining 
contract, to negotiate on matters not 

| covered in the col- 
lective bargaining 
contract? Can man- 
agement insure 
against any obliga- 
tion to have to ne- 
gotiate further by 
incorporating ap- 
contract 
nguage? How ex- 

MINTZ plicit must such 
language be? Don’t matters which are 
not covered in the collective bargain- 
ing contract stay within the province 
of management's reserved rights and 
therefore within its exclusive control? 

The answers to the foregoing ques- 
tions lie in understanding the National 
Labor Relations Board’s treatment of 
Management's Rights, Scope of Agree- 
ment, and “Zipper” clauses; and in 
understanding the Board’s require- 
ment of a “clear and unmistakable 
waiver.” 


Management Rights Clauses 
The NLRB has interfered with the 
employer's to exercise its rights 
of management by making it extreme- 
ly difficult to secure these rights by 
contract. The obstacle erected by the 
Board to control the reservation of the 


Prepared for The Florida Bar by 
Committee on Labor Relations, Nathan H. 
Wilson, Chairman; Herbert B. Mintz, Editor. 


the 
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right to manage is the “clear and un- 
mistakable waiver requirement.” 

As explained by the Board in The 
Press, Inc.,1 this requirement means 
that: 


Although a subject has been discussed in 
— negotiations, and has not 
specifically covered in the resultin; 
contract, the employer violates § 8 (a 
(5) of the Act if during the contract 
term he refuses to bargain, or takes uni- 
lateral action with respect to the icu- 
lar subject, unless it can be said from an 
evaluation of the prior negotiations that 
the matter was “ ally dis ” or “con- 
sciously explored” and the union “con- 
sciously yielded” or clearly and unmis- 
takably waived its interest in the matter. 


The most usual contractual vehicle 
for the reservation of management's 
rights is a broadly worded provision 
devoted solely to this purpose. Such 
“management rights” clauses, how- 
ever, very often fail to live up to their 
title by not satisfying the requirement 
of a clear and unmistakable waiver. 
Thus, in Proctor Mfg. Co.,2 the man- 
agement rights clause reads as fol- 
lows: 


The parties recognize that the right of 
management to direct and control the 
business and affairs of the Employer, and 
its right to control, supervise and admin- 
ister the plant of the Employer, are func- 
tions belonging exclusively to the Em- 
ployer, and nothing in this agreement 
will be interpreted in such a manner as 
to deprive the Employer of said manage- 
ment rights unless said interpretation is 
expressly required by the provisions of 
this agreement. 


*121 NLRB 976 (1958). 
*131 NLRB 1116 (1961). 
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The employer unilaterally estab- 
lished new production quotas and 
piecework rates, justifying its failure 
to bargain with the union on the basis 
of the management rights clause. The 
Board, however, found that the reser- 
vation of control over all matters not 
expressly covered by the agreement 
did not constitute the necessary clear 
and unmistakable waiver. 

Similarly, in Smith Cabinet Mfg. 
Co.,3 the employer unilaterally insti- 
tuted a second shift. Although there 
was no mention of a second shift in 
the contract, there was a provision re- 
serving to the employer the right “to 
assign work and the number of hours 
to worked.” The Board found, 
however, that this did not represent 
the requisite waiver of the right to 
bargain over the institution of a 
second shift and therefore that the 
employer violated Section 8 (a) (5). 

An example of an express waiver 
was found in Ador Corp.* where the 
company, without notice to the union 
and without bargaining as to the ef- 
fects of its decision, stopped produc- 
ing one of its products, and as a result 
laid off the employees engaged in pro- 
ducing the “. ucts. The manage- 
ment rights clause read: 


The management of the Com ’s 
lant and the direction of its mt 
orces, including the right to establis 
new jobs, abolish or change existing jobs, 
increase or decrease the number of jobs, 
change materials, processes, products, 
equipment and operations shall be vested 
exclusively in the Company; . . . Subject 
to the provisions of this A t, the 
Company shall have the right to. . . lay 
off employees because of lack of work or 
other legitimate reasons. 


The Board held that there was no 
violation of the Act because the man- 
agement rights clause: 


*147 NLRB 1506 (1964). 
NLRB 1658 (1965). 


. . . gave to the Company the exclusive 
right to eliminate production of any of its 
products and to lay off employees who 
were, as a consequence of such decision, 
no longer needed. The parties’ had, in 
effect, bargained about the manner in 
which such decisions were to be made 
during the term of the collective bargain- 
ing agreement and had agreed that the 
Company would take unilateral action in 
this regard. 


Scope of Agreement Clauses 

Besides management rights clauses, 
another common contractual provision 
which is often claimed to encompass 
the necessary clear and unmistakable 
waiver is a specific “waiver” or “scope 
of agreement” provision. A typical 
clause would read: 


The parties acknowledge that during the 
negotiations which resulted in this Agree- 
ment, each had the unlimited right and 
opportunity to make demands and pro- 
posals with respect to any subject or mat- 
ter not removed by law from the area of 
collective bargaining, and that the under- 
standings and agreements arrived at by 
the parties after the exercise of that right 
and opportunity are set forth in this 
Agreement. Therefore, the Corporation 
and the Union, for the life of this Agree- 
ment, each voluntarily and unqualifiedly 
waives the right, and each agrees that 
the other shall not be obligated, to bar- 
gain collectively with respect to any sub- 
ject or matter referred to, or covered in 
this Agreement, or with respect to any 
subject or matter not specifically referred 
to or covered in this Agreement, even 
though such subject or matter may not 
have been within the knowledge or con- 
templation of either or both of the parties 
at the time that they negotiated or 
signed this Agreement. 


The foregoing clauses were encour- 
aged by Jacobs Mfg. Co.® where the 
Board declared: 


If the parties originally desire to avoid 
later discussion with respect to matters 
not specifically covered in the terms of 
the executed contract, they need only so 
specify in the terms of the contract itself. 
Nothing in our construction of § 8 (d) 


°94 NLRB 1214 (1951). 
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precludes such an agreement, entered 
into in good faith, from foreclosing future 
discussion of matters not contained in the 


agreement. 


However, a decade later, the Board 
ruled that by agreeing to the waiver 
provision, the union merely waives its 
right to attempt to negotiate a pro- 
vision relating to the subject matter 
during the term of the agreement; but 
that the union does not waive its 
statutory right to bargain over em- 
ployer decisions on the same subject 
matter because statutory rights are 
not waived by such general language. 
Such a contractual waiver, the Board 
holds, does not “evidence that clear 
intent upon the union’s part to know- 
ingly relinquish its statutory rights, 
which would be required to support a 
finding of waiver." Or, in other 
words, the Board has stated that the 
waiver paragraph only waives the 
making of contract proposals but does 
not waive bargaining about the appli- 
cation and implementation of the 
agreement. 


Zipper Clauses 
Waiver provisions often take the 
abbreviated form of a “Zipper” or 
“wrap-up” clause. Initially, the Board 


gave effect to such provisions. Thus, 
in The Borden Co.” the contract pro- 
vided that: 


It is understood and agreed that all mat- 
ters subject to collective bargaining have 
been covered in this Agreement and it 
may not be opened before 1954 for 
change in its terms, or additions of new 
subject matter, except as may be mutual- 
ly agreed upon by the parties. 

The Board found that by agreeing 
to this provision the union waived its 
right to require the employer “to bar- 
gain on any matter during the life of 
the contract, whether or not such mat- 


*Clifton Precision Products, 156 NLRB 
555 (1966). 
7110 NLRB 802 (1954). 
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ter was contained therein or was dis- 
cussed prior to its execution.” 

The Board, a decade later, with- 
drew its stamp of — from “zip- 
per” clauses in The New York Mirror® 
where the contracts provided that: 

The parties hereto agree that they have 

fully bargained with respect to wages, 

hours and other terms and conditions of 
employment and have settled the same 


for the terms of this agreement in ac- 
cordance with the terms thereof. 


The employer unilaterally termi- 
nated operations and the Board, 
though the complaint for 
other reasons, found that the provision 
did not contain the necessary waiver: 


This boilerplate clause, carried over from 
previous agreements, does no more than 
indicate that the parties embodied their 
full bargaining agreement in the written 
contracts. A wrap-up clause of this 
nature affords no basis for an inference 
that the agreement contains an implied 
undertaking over and beyond those ac- 
tually written into the agreement. 


Conclusion 

There is a decided inconsistency be- 
tween the requirement of a “clear and 
unmistakable waiver” as applied by 
the Board vis a vis the common law 
doctrine of management's “reserved 
rights.” It would appear appropriate 
to conclude that the Board’s law does 
not honor any concept of “manage- 
ment’s reserved rights”; rather, the 
Board requires that management's “re- 
served rights” (that is the right to act 
walannli must derive from explicit 
language in the collective bargaining 
agreement. 


*151 NLRB 834 (1965). 
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TAX LAW 


Head of Household Provisions 
Come Under Scrutiny of the Courts 


Section 1 of the Internal Revenue 
Code provides tax rates for 
unmarried individuals who maintain 

a household for and 

otherwise support 

certain specified re- 

lated persons dur- 

ing the taxable 

year. A person is 

considered to have 

maintained a 

household only if 

over one-half of the 

cost of maintaining 

the household is furnished by the tax- 

yer. Moreover, the person who is 

ing supported must be a person 

for whom the taxpayer is entitled to 
a personal exemption deduction. 

Two recent cases have raised ques- 
tions concerning the proper scope of 
the head of ere | category, with 
the Tax Court ruling in favor of the 
taxpayer in one case and ruling 
against him in the other. 

In John Robinson,’ the question 
arose as to what constituted the 
“household” for one’s parents. When 
the household being maintained is for 
the mother or father of the taxpayer, 


‘51 T.C. No. 52 (Dec. 31, 1968). 


Tax Law Notes are prepared by the Com- 
mittee on Education and Information of 
the Tax Section, Benjamin S. Schwartz, 
chairman; Albert C. O'Neill, Jr., editor. 


the statute clearly does not require 
—_ the taxpayer reside in the house- 

The er had paid over one- 
half of board at 
a rest home. He contended that his 
parents had permanently given up 
their own apartment and that the rest 
home was their permanent home. 
Moreover, he urged that the room 
in which they resided in the rest 
home constituted the household with- 
in the meaning of the statute which 
he maintained for them. 

The Internal Revenue Service dis- 
agreed, apparently basing its position 
on Rev. Rul. 57-3072 which held that 
“a taxpayer who pays the entire ex- 

nse of maintaining his mother in a 

ome for elderly women may not, on 
that basis alone, be considered as the 
head of a household for federal in- 
come tax purposes.” The ruling is 
very brief and it is possible for it to 
be construed to mean simply that if 
the parent is temporarily being main- 
tained in a rest home, the rest home 
does not constitute his household. 

The service, though, did not take 
such a narrow view of the ruling. It 
urged that the entire nursing home 
was to be considered to be the house- 
hold of taxpayer's parents. Therefore, 
since ayer had not = more 
than one-half of the cost of maintain- 
ing the entire nursing home, he was 


*1957-2 C.B. 12. 
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not entitled to the head of household 
status. 

The Tax Court believed the case to 
be one of first impression and recog- 
nized that the term “household” had 
varying definitions. The court never 
did fully spell out what it believed 
to be the correct definition of “house- 
hold” for purposes of the tax statute, 
but it indicated that it leaned toward 
defining “household” as the perma- 
nent residence of a person. 

In any event, the court noted that 
other courts had given a liberal con- 
struction to the statute in favor of 
allowing the status of head of house- 
hold to a single person who fully sup- 
ports a child or a parent. And, “be- 
cause of the nature of the statute 
here under consideration and lack of 
precise meaning for the word ‘house- 
hold’ used therein, we consider it 
proper to give the statute the most 
favorable reasonable construction to 
support petitioner's right to compute 
his tax as head of household.” 

In W. E. Grace,® the taxpayer was 
not as fortunate. Unlike the situation 
with the parents of a taxpayer, in 
order to obtain the head of household 
status as a result of providing for 
other relatives, a taxpayer must main- 
tain “as his home” a household which 
constitutes for such taxable year the 
principal place of abode of such other 
persons. 

The taxpayer in Grace, notwith- 
standing the apparent clear statutory 
requirement that the taxpayer as well 
as his dependents reside in the house- 
hold, urged that he should qualify 
as head of household even though he 
did not reside in the household. In- 
deed, the persons whom he was sup- 
porting were his children who were, 
pursuant to a divorce decree, living 


with the taxpayer's former spouse; 
*51 T.C. No. 67 (Jan. 29, 1969). 
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and, the divorce decree prohibited 
him from occupying the residence as 
long as his son was under the age 
of 18 and his former spouse remained 
unmarried, 

The Tax Court reviewed the legis- 
lative history as well as the express 
language of the statute and a treasury 
regulation directly on point. It con- 
cluded that the household that the 
taxpayer is required to maintain to 
qualify as the head of a household 
must also be his home or place of 
abode. 

In Grace, the court did suggest that 
the household required to be main- 
tained does not have to be the tax- 
payer's principal residence but that at 
least the household must be the tax- 
payer's “actual place of abode.” This 
general language no doubt will lead 
to additional litigation in the numer- 
ous cases where a taxpayer does not 
reside solely at one place but spends 
some of his time in the household of 
his dependent. 


A Conflict Arises as to Value of Life 
Insurance Policies for Estate Tax Purposes 
When an Insured and the Beneficiary 
Die Simultaneously 

One aspect of the federal estate tax 
receiving a substantial amount of at- 
tention from the Internal Revenue 
Service recently has been the inclu- 
sion of life insurance policy proceeds 
in a deceased’s estate. One line of 
attack has been through the use of 
the so-called “premium payment test” 
whereby the Service has attempted to 
include the entire amount of policy 
proceeds in the estate of the insured 
under certain circumstances although 
the insured gave away all rights in 
the policy more than three years prior 
to his death.* 

“See Tax Law Notes, 42 Fla. B.J. 123 
(1968); Tax Law Notes, 42 Fla. B.J. 1083 
(1968). 


The newest development in this 
area has been the attempt by the 
Service to include the full value of 
life insurance policy proceeds in the 
owner's estate when the owner and 
the insured died simultaneously. 
Three reported cases involving this 
one issue have recently been decided, 
with the Tax Court supporting the 
government in two instances and a 
district court supporting the taxpayer 
in another. 

In each of these cases, the taxpayer 
owned life insurance policies on the 
life of his or her spouse. Each policy 
named the owner as the primary 
beneficiary, with children being 
named as secondary beneficiaries. The 
owner and the insured in each in- 
stance then died simultaneously or 
under circumstances under which it 
was impossible to determine who died 
first. And, pursuant to state law, the 
policy proceeds were paid directly to 
the secondary beneficiaries based on 
the statutory presumption that the 
insured survived the owner and pri- 
beneficiary. 

e executors of the various estates 
involved listed the policies in each 
owners estate tax return at the 
amount of the interpolated terminal 
reserve value plus any accrued inter- 
est, unearned premiums and dividend 
accumulations. This is the amount 
that undisputably would have been 
included in the owner's estate had 
only the owner, and not both the 
owner and the insured, died. The In- 
ternal Revenue Service, however, dis- 
puted this valuation and urged that 
the full amount of the policy pro- 
ceeds was includable in the owner's 
estate. 

In the first case decided, the Estate 
of Chown,5 the Tax Court first agreed 


*51 T.C. No. 14 (Oct. 23, 1968). 


that since under state law each person 
was deemed to have survived the 
other, the policy proceeds could not 
be included in the estate of either the 
insured or the owner on the grounds 
that that person was a beneficiary of 
the policy. Clearly, the sole persons 
entitled to receive the policy proceeds 
under state law were the secondary 
beneficiaries named in the policy. 
However, this did not close the in- 
quiry. 

The question was what, under § 
2033 of the Internal Revenue Code, 
was the value of the owner's interest 
in the policy at the time of the 
owner's death. The court suggested 
that the key factor in determining 
such value was the collectibility of 
the insurance proceeds. 

Necessarily, as maturity approaches, 
the value of a policy increases. The 
court believed that at the instant be- 
fore death or at the instant of death, 
a purchaser would have been — 
to buy the policy and a seller woul 
have been willing to sell the policy 
at the face value thereof plus any 
accumulated dividends or interest. 
Therefore, the court upheld the gov- 
ernment and found that the entire 
amount of policy proceeds were in- 
cludable in the owner's estate for 
estate tax purposes. 

Then came the opinion of a Michi- 
gan district court in the case of Old 
Kent Bank & Trust Co. v. United 
States.6 The decision did not cite 
Chown, which was filed less than two 
weeks prior to the district court opin- 
ion. However, the argument adopted 
by the Tax Court was considered and 
rejected on the grounds that not only 
was the insured’s death very close 


*1968 CCH Fed. Stand. Tax Rep. (68-2 
U.S. Tax Cas.) { 12,568 (W.D. Mich. Nov. 
4, 1968). 
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(thereby tending to make the value 
of the policy the face value) but the 
owner's death was also imminent. 
Thus, since the policy proceeds in the 
event of simultaneous deaths would 
go to the secondary beneficiaries, the 
value of the policy would be closer 
to zero. 

The court further suggested that to 
adopt the government's argument 
would require it to value the owner's 
estate at the instant before her death 
yet at the instant after the spouse’s 
death. This, the court believed, was 
inconsistent with a simultaneous 
death fact situation. 

To reach its decision, the district 
court urged that the true value of the 
policy at the instant of death was the 
value which the heirs of the owner 
would take. Since, under the simul- 
taneous death situation, the heirs of 
the owner as such would take nothing 
and the contingent beneficiaries 
would take the entire proceeds of the 
policy, the court concluded that the 
value of any rights transferred to the 
owner's heirs was zero. 

The scene then shifted back to the 
Tax Court for the next act. In the 
Estate of Wien,” the court upheld its 
decision in Chown and included the 
entire amount of policy proceeds in 
the owner's estate. 

The court did not refer at all to the 
district court’s opinion to the con- 
trary. However, in an apparent at- 
tempt to answer the argument that 
nothing was transferred to the heirs 
of the owner, the court suggested that 
the taxable transfer involved was the 
termination by death of the owner's 
absolute power to dispose of the 
policy benefits under any contingency. 
In other words, the Tax Court seems 
to be saying that by not revoking the 


"51 T.C. No. 29 (Nov. 25, 1968). 
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designation of the contingent bene- 
ficiary at the instant before death, the 
owner in effect transferred the entire 
policy proceeds to the named con- 
tingent beneficiary upon the simul- 
taneous death of the owner and the 
insured. 

No doubt, the issue involved will 
be appealed in one or more of the 
cases and it will be sometime before 
the final word is written concerning 
this dispute. From an estate planning 
standpoint, there is little that can be 
done to avoid the problem. It is also 
obvious that after death the executor 
will not be able to settle on his terms 
at the administrative level and cannot 
hope to get a favorable result from 
the Tax Court. 


Tax Section Activities 

On the weekend of April 25 and 
26, the Tax Section will involved 
in two activities in Tampa. 

On Friday, April 25, the Executive 
Council will meet at the Sheraton- 
Tampa Motor Hotel at 10 a.m. Re- 
ports will be presented for the vari- 
ous committees and other business 
will be transacted. All members of 
the Tax Section and other interested 
members of The Florida Bar are in- 
vited to attend. 

Then on Saturday, April 26, begin- 
ning at 9:30 a.m., the Tax Section, 
along with the Real Property, Probate 
and Trust Law Section, will again 
sponsor an institute on irrevocable 
trusts. A similar program was held in 
Miami at the first of the year and was 
well received. The program will con- 
sist of the showing of the film on 
irrevocable trusts produced by A. 
James Casner, along with a panel dis- 
cussion. The institute will be held at 
the Sheraton-Tampa Motor Hotel and 
all attorneys in the area are urged to 
attend. 
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News and Notes 
Lawyers’ Title Guaranty Fund 


(By the staff of Lawyers’ Title Guaranty Fund) 


Fund Assembly . . The Fifth An- 
nual Assembly of Members of Law- 
yers’ Title Guaranty Fund was held 
March 6-8 at the Park Plaza Hotel, 
Orlando. Approximately 200 Fund 
members from throughout the state 
attended and enjoyed the program 
which consisted of timely legal sub- 
jects. The formal assembly program 
opened on Thursday evening with a 
seminar by Fund Field wore dl G. 
Earl James on Common Pitfalls of 
Title Examination. Friday morning J. 
Kenneth Ballinger discussed Florida’s 
New Constitution—How It Affects 
Real Property Law, and was followed 
by S. Lee Crouch on the subject The 
Practical Aspects of Condominiums. 
The morning session was concluded 
by Lawton M. Chiles, Jr., who spoke 
on The Florida Law Revision Com- 
mission. 

Gen. W. E. Potter, vice president, 
Walt Disney World, was the keynote 
speaker at the luncheon and discussed 
the impact of Disney World on 
Florida. Gen. Potter was introduced 
by William H. Dial, chairman of the 
Board and president of the First 
National Bank at Orlando. 

During the afternoon James R. 
Smith, counsel, Federal Reserve Bank 
of Atlanta, discussed the Federal 
Truth in Lending Act. For the re- 
mainder of the afternoon G. Robert 
Arnold discussed Recent Decisions 
Affecting Real Property Law, Robert 
H. Threadgill presented a Review of 
New Fund Title Notes, and Harold 


A. Drees gave a Review of 1968 
Claims. 

On Saturday morning the Real 
Property, Probate and Trust Law 
Section presented a panel discussion 
on Florida’s New Constitution — 
Philosophies, Implementation, and 
Construction, and the speakers were 
Judge John J. Crews, Jr., Murray H. 
Dubbin, John E. Mathews, Jr., Elmer 
O. Friday, Jr., and John M. McCarty. 


Law College Program . . For the 
past several! years, The Fund has 
presented title examination workshops 
at Florida’s law schools. The workshop 
lasts a full day and gives the students 
practice in examining a title and pre- 
paring the documents and _ closing 
statements needed in a real estate 
transaction. The first workshop for 
1969 was scheduled for Florida State 
University on April 12 and will be 
followed by workshops at the Univer- 
sity of Florida on April 19, Stetson 
University on April 26, and the Uni- 
versity of Miami on May 3. Recent 
graduates of any of the law schools 
are welcome to attend any of the 
workshops, but, because of space limi- 
tations, clearance for attending should 
be obtained ahead of time from Pro- 
fessor Ronald T. Anderson at Florida 
State, Professor Ralph E. Boyer at 
Miami, Professor Everett E. Cushman 
at Stetson and Professor Mandell 
Glicksburg at Florida. 


Title Note by A Fund Attorney .. . 
Revival of A Second Mortgage After 
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Foreclosure . . . The question of the 
revival of a subordinate mortgage 
after the foreclosure of a superior lien 
upon the reacquisition of the property 
by the original mortga agor and owner 
is often overlooked. The question is 
raised in Fund Title Note 25-57 and 
several cases are cited. The Title Note 
should be annotated by adding County 
of Pinellas v. Clearwater Federal Sav- 
ings and Loan Association, 214 So. 2d 
525 (2d D.C.A. Fla. 1968). In that 
case a welfare lien was given to the 
county by the owners subsequent to 
their acquiring the property nwaned 
bered by a mortgage. The mortga 

was foreclosed in an action in w ich 
the county was joined and the owners 
later re-purchased the property giving 
back a purchase money mortgage. The 
county was again joined in the action 
to foreclose the purchase money 
mortgage and claimed its welfare lien 
was prior to the purchase money 
mortgage. The court determined that 
the welfare lien was extinguished as 


to the realty on foreclosure and was 
revived upon reacquisition of the 

roperty by the original mortgagors, 
but that the welfare lien, like a judg- 
ment would have been, was inferior 
to the purchase money aoranes The 
question of the revival of a subordin- 
ate mortgage after foreclosure deserves 
the careful attention of the title 
examiner. 


New Members Since Last Report: 


Richard P. Bogosian ..... Vero Beach 
Charles R. Fawsett ......... Orlando 
William A. Frieder .......... Miami 
T. Jackson Hawkins ..... Lake Worth 
Charles M. Holcomb ......... Cocoa 
George W. Johnson III ...... Orlando 


John J. O'Day, Jr. ...... South Miami 


Francis T. O'Donnell ...South Miami 
Stewart E. Parsons ...... Tallahassee 
John E. Prewitt .............. Stuart 


Benjamin W. Redding . . Panama City 


James H. Roberts, Jr. ...... Lakeland 
Samuel E. Smith ............. Miami 
Samuel Wenig .............+. Miami 


Albert J. Zemlock 


talk 
merger!” 


The EXCHANGE National Bank 


Our Trust Department is educated and 
experienced in investments, accounting, 
life insurance and taxes. We administer 


over a quarter billion dollars in trust 
assets, most of which resulted 
from mergers. 


If you and your client are interested 
in investment management, trusts, 


pension and profit sharing plans, 
estate planning, we're interested in 
merging our knowledge with yours 
for the client's benefit. 


Our Trust Department wants to aid 


you to achieve your client’s goals by 
creative financial planning and creative 
trust administration. So — without 
fear of anti-trust litigation, 4 
let’s merge our talents. 
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Circuit Court Judge Robert S. 
Hewitt of Palm Beach has been named 
general chairman of the World Affairs 
Forum to be held April 14-25 in the 
Palm Beach Holiday Inns. The semi- 
nar is sponsored by the Greater West 
Palm Beach Chamber of Commerce 
and its main purpose is the education 
of reserve military officers, although 
local residents are urged to attend. 
Through a series of world affairs 
lectures the forum will point out the 
interrelation between military, indus- 
try, economic and international activi- 
ties. 

Governor Claude R. Kirk has ap- 
pointed former Circuit Court Judge 
David Popper to fill the vacancy on 
the Eleventh Circuit bench created 
by the recent death of Judge Harold 
B. Spaet. 

Michael Wallace Crews was re- 
cently appointed Lake Wales munic- 
ipal judge by the city commission. 

Clearwater attorney Waldense D. 
Malouf has assumed his duties as 
Oldsmar city judge. 

Miami Beach Municipal Judge 
Murray Goodman was appointed to 
a newly created criminal court of 
record judgeship in Dade County. 

James A. McCauley of Fort Lau- 
derdale has been named judge of 
industrial claims in Broward and 
Collier counties for the Florida In- 
dustrial Commission. 

New Broward County Court of 
Record judges honored by the Bro- 
ward County Bar Association at robing 


ceremonies are Humes T. Lasher, Nels 
R. Pearson, James M. Reasbeck and 
E. Summers Sheffey. 

Retired Circuit Court Judge P. B. 
Revels of Palatka has been appointed 
as Florida’s representative on the 
National State’s Representative Com- 
mittee of the National Conference of 
State Trial Judges. 

Three Broward County judges pro- 
vided instruction for the Seventh An- 
nual Legal Education Seminar of the 
Fort Lauderdale Legal Secretaries As- 
sociation in March. Municipal Judge 
Fred S. Schmunk, Jr., Plantation, dis- 
cussed municipal court procedure on 
the 17th; Small Claims Court Judge 
Stanton S. Kaplan, Pompano Beach, 
described his court’s procedure on the 
24th; and Court of Record Judge John 
G. Ferris, Fort Lauderdale, talked on 
criminal court procedure on the 31st. 

Judge Thomas H. Barkdull, Jr., of 
the Third District Court of Appeal in 
Miami was elected to a three-year 
term on the Board of Trustees of the 
University of Florida Law Center As- 
sociation, Inc. The election occurred 
during the annual meeting of the as- 
sociation on February 1 when the new 
law building was dedicated. The as- 
sociation’s principal activity is to cre- 
ate and maintain a scholarship pro- 
gram at the College of Law. 


DON’T MISS OUT! 
1969 Convention 
May 28-June 1 
Register Now 


THE FLORIDA BAR JOURNAL 


Support and make FIRST 


Your Florida Bar Group Insurance 
Programs 


e Disability Income 
¢ Major Medical 
e Accidental Death 


¢ Professional Liability 


For detailed information complete and mail coupon below to the Admin- 
istrators of our group programs — Association Group Underwriters, Inc., 
Robert Travis, President. 


To: Administrator, The Florida Bar 
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P. O. Box 27038 
Jacksonville, Florida 32205 
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Major Medical OC Accidental Death & 
Dismemberment 
NAME. 
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Local Bar Associations 

Attorneys from Hendry and Glades 
Counties formed a new local bar as- 
sociation on February 6 to be called 
the Hendry-Glades Bar Association. 
John M. Potter was elected president 
of the association at the organization- 
al meeting in Clewiston. Other offi- 
cers are Harry Poe Johnson, vice pres- 
ident, and Julia M. Paul, secretary- 
treasurer. A committee to write by- 
laws was also elected and includes 
Jack J. Rafter, Jr., chairman, Bernard 
Alford Wood, Sanford M. Swerdlin 
and Julia M. Paul. The association 
will meet the first Wednesday noon 
of each month in Clewiston. 

Newly elected Supreme Court Jus- 
tice Joseph A. Boyd, Jr., spoke on 
“Florida’s Fabulous Future” at the 
March 21 luncheon meeting of the Bar 
Association of Tampa and Hillsbor- 
ough County. The Georgia native has 
resided in Florida since 1939 and prac- 
ticed law in Hialeah from 1948 until 
shortly before his investiture as Su- 
preme Court justice. 

Members of the Jacksonville Bar 
Association heard United States Sena- 
tor Joseph D. Tydings from Maryland 
speak on “Judicial Reform” at their 
March 20 meeting. Senator Tydings 


has been a member of the Senate since 
1965 and presently serves as chairman 
of the subcommittee of the Judiciary 
on Improvements in Judicial Machin- 
ery. Former United States Senator 
from Florida George A. Smathers in- 
troduced Senator Tydings. 

The United States District Court 
judges for the Southern District of 
Florida were honored at the March 
17 meeting of the Dade County Bar 
Association. Chief Judge Charles B. 
Fulton addressed the meeting and dis- 
cussed the court and the case load. 
Other judges honored were Emett C. 
Choate, senior judge, William O. 
Mehrtens, C. Clyde Atkins, Ted Cabot 
and Joe Eaton. Those present included 
William A. Meadows, Jr., U.S. district 
attorney who gave the invocation; Jo- 
seph I. Bogart, clerk of the district 
court; Loren Wideman, U.S. marshal; 
and Herman C. Robson, chief proba- 
tion officer. 

John Foy Lowndes succeeds Holmes 
Russell Troutman as president of the 
Orange County Bar Association. Wil- 
liam Trickel, Jr., was elected vice 
president; Marvin Edward Newman, 
secretary; and Dario J. Icardi, treas- 
urer. Members of the executive coun- 
cil include James M. Russ, Harold A. 


Tallahassee, Florida 


Weekly Summaries 
Decisions of Florida Supreme Court and 4 District Courts of Appeal 
“Know what decisions were rendered last week.” 


FLORIDA APPELLATE COURT REPORTING SERVICE 
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Ward III, Gene Hamilton Godbold, 
A. Duane Bergstrom, Michael Ray- 
mond Walsh, Eli Harold Subin, Don- 
ald Lee Gattis, Jr, Joel Herbert 
Sharp, Jr., Frederick J. Ward and 
Holmes Russell Troutman. Officers 
were installed at the Statler Hilton 
Motel in Orlando in February. 

Installation ceremonies were held 
at the Deauville Hotel for the new 
officers of the Miami Bar Association 
in February. Zev W. Kogan was in- 
stalled as president. 

Charles Louis Ruffner, amicus cu- 
riae attorney for The Florida Bar in 
the case of Kurzner v. United States, 
spoke on professional service corpo- 
rations at a recent general meeting 
of the Broward County Bar Associa- 
tion. 

James Edward Elliott of St. Peters- 
burg Beach is the new president of 
the Gulf Beach Bar Association, suc- 
ceeding Alan R. Williams. The other 
officers are John A. Rhoades, Jr., vice 
president; Louis Pitcher, secretary- 
treasurer; R. M. Cargell, Alan R. Wil- 
liams and Anna A. Krivitsky, direc- 
tors. 

The new officers of the South Mi- 
ami District Bar Association are 
George A. Buchmann, Jr., president; 
Charles F. Mills, vice sat we Ken- 
neth F. Kniskern, secretary; and 
Charles J. Crowder, treasurer. 

The Charlotte County Bar Associa- 
tion recently elected the following as 
officers for 1969: County Judge John 
T. Rose, Jr., president; Charles J. 
Cheves, Jr., vice president; and Wil- 
liam W. Herring, secretary-treasurer. 

How lawyers can avoid grievance 


roblems was the subject discussed 

y Ben Salter at the March 19 meet- 
ing of the Broward County Bar As- 
sociation. He is chairman of Griev- 
ance Committee “B” in the circuit 
and told fellow bar members how 
grievances arise, the procedures of 
investigation and trial, and what can 
be done to prevent certain problems. 


Office Openings and Removals 

Richard W. Ervin III has opened 
his offices for the general practice of 
law at 107 Midyette-Moor Building, 
P. O. Box 92, Tallahassee 32302. His 
telephone number is 222-0336. 

Former Brevard County Solicitor 
James L. Graham has returned to the 
private practice of law at 3454 South 
Hopkins Avenue, Titusville 32780, 
telephone number 269-7680. 

Roger E. Whigham announces the 
opening of his office for general prac- 
tice in Suite 215, Stovall Professional 
Building, 305 Morgan Street, Tampa 
33602. His telephone number is 229- 
8901. 

Recently resigned Circuit Court 
Judge Richard M. Sauls has opened 
his office for general practice at 2810 
East Oakland Park Boulevard, Fort 
Lauderdale 33306. He will specialize 
in financial, real estate, corporate and 
estate matters. Charles Danton, for- 
merly with the Miami firm of Danton 
& Lazar, will be of counsel to the 
firm. The telephone number is 563- 
4553. 

Michael M. Listick announces the 
opening of his office at 11 Southeast 
Fourth Avenue, Delray Beach. His 
telephone number is 276-7487. 
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The New York firm of Falk, Twelve- 
trees, Johnston & Siemer, of which 
Charles D. Tuppen, Jr., of The Flor- 
ida Bar is a member, has changed its 
name to Falk, Siemer, Glick, Tuppen 
& Maloney. Its new offices are lo- 
cated at 2200 Erie County Savings 
Bank Building, Buffalo, New York. 

Kenneth F. Kniskern has relocated 
his offices to Suite B, Sunrise Build- 
ing, 6161 Sunset Drive, South Miami 
33143. The telephone number is 666- 
4664. 


Wham C. Speer 


Commercial Photographer 
24 Hr. Radio Dispatched Service 


Phone: (904) 733-3781 5663 Fargo Dr. 
Jacksonv fe, Fla. 32207 


Custom enlargements from Polaroid Prints 
or Your Negatives 


M. H. Paul Van Hemert has re- 
sumed the practice of law at First 
Florida Building, 5900 S.W. 73rd 
Street, South Miami, telephone num- 
ber 665-8266. 

Coun 

, has return rivate practice 
vit offices in the ‘Lake City Federal 
Savings & Loan Association Building, 
Lake City. 

Mrs. Basilia C. Haygood, a 1968 
graduate of Stetson Law School, has 
opened her office for the general prac- 
tice of law in the Legal Arts Build- 
ing, 501 South Fort Harrison Avenue, 
Clearwater. 

Sterenfeld & Sterenfeld, of which 
Herbert W. Sterenfeld of The Florida 
Bar is a member, announces the re- 
moval of its offices to 160 Broadway, 
New York, New York 10038. 

George W. Greer announces the 
opening of his office for general prac- 
tice at Suite 210, Legal Arts Build- 
ing, 501 South Fort Harrison Avenue, 
Clearwater 33516. 


Partnerships and Associations 

Frederick B. Estergren, Johnny A. 
Fortune and Erwin Fleet announce 
that C. LeDon Anchors, Jr., formerly 
an associate in the office, has now be- 
come a partner and the firm name 
has been changed to Estergren, Fleet, 
Fortune & Anchors. Offices are in 
Fort Walton Beach. 

The Sanford firm of Stenstrom, 
Davis and McIntosh announces that 
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Thomas G. Freeman, Jr., has become 
a member of the firm. 

James P. Hahn and Douglas H. 
Breathitt have formed a partnership 
for the general practice of law under 
the firm name of Hahn & Breathitt 
with offices at 213 East Lemon Street, 
P.O. Box 38, Lakeland. 

Former Assistant State Attorney 
Maynard A. Gross and David M. 
Krause have formed a partnership un- 
der the firm name of Gross & Krause. 
Offices are located at 415 Seybold 
Building, Miami. 

Fredric B. Burns has become a 
member of the Miami firm of Sager, 
Silverman & Bodne which will now 
be known as Sager, Silverman, Bodne 
& Burns. Offices are at 19 West Flag- 
ler Street. 

The Miami firm of Mershon, Saw- 
yer, Johnston, Dunwody & Cole an- 
nounces that Aubrey V. Kendall has 
become a member of the firm located 
at 1600 First National Bank Building. 

George L. Pallotto announces that 
Angeline Gaglio Weir, former Brow- 
ard County solicitor, will be associ- 
ated with him in general practice un- 
der the firm name of Pallotto and 
Weir. Offices are in Suite 206, Har- 
rison Arcade, 1909 Harrison Street, 
Hollywood 33020. 

Robert C. Whitehead, Jr., announces 
that Robert Allan Rozen, formerly 
staff attorney, Division of Corporation 
Finance, Securities and Exchange 


Commission, Washington, D. C., is 
now associated with him in general 
practice at 965 Florida Bank Build- 
ing, P.O. Box 1947, — 32201. 

The firm of Helliwell, Melrose & 
DeWolf of Miami and Orlando an- 
nounces that Raymond H. Mathisen 
and Milton H. Bevis have become 
members of the firm and that Ralph 
C. Datillio has become an associate. 

Robert B. McLendon has become 
associated with Fisher, Roch & Black- 
stock in offices at Houston Bar Center 
Building, 723 Main Street, Houston, 
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Texas 77002, telephone number 225- 
6611. 

Henry L. Jollay, William B. Hol- 
land and Rutheled B. Wolter have 
formed a firm for the general practice 
of law with the name Jollay & Hol- 
land. Lawrence C. Stewart, Jr., is an 
associate in the firm with offices in 
Philips Professional Building, 316 
West Central Avenue, P.O. Box 979, 
Winter Haven 33880. The telephone 
number is 293-1114. 

John J. DiVito announces the as- 
sociation of Charles E. H. Beck in the 
general practice of law at 333 - 3lst 
Street North, St. Petersburg 33713, 
telephone number 896-5125. 
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Stock Certificate book, Stock & Transfer 
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The firms of Collins & Hallett and 
Ford & Thurman have consolidated 
under the firm name of Collins, Hal- 
lett, Ford and Thurman, 33 Fourth 
Street North, St. Petersburg 33701. 

Harold D. Lewis, former deputy 
mortgage commissioner, special coun- 
sel and deputy comptroller of Florida, 
has resigned from the Comptroller's 
office and formed a matinewen with 
former State Senator Hal A. Davis of 
Quincy. The name of the firm is 
Lewis & Davis and offices are in Suite 
640, Tallahassee Bank Building, Tal- 
lahassee. 

James E. Joanos and Stewart E. 
Parsons have formed a law partner- 
ship under the name Joanos & Par- 
sons. Offices are at 210 East College 
Avenue, Tallahassee. The post office 
box number is 1385 and the telephone 
number is 222-0312. 

Douglas W. gee has become 
associated with the firm Apostolou, 
Place & Thomas, 500 Mountain Trust 
Building, Roanoke, Virginia 24011. 

The firm of Crofton, Holland, Star- 
ling & Goshorn announces the with- 
drawal of Gilbert S. Goshorn as a 
partner from the firm and the change 
in the firm’s name to Crofton, Holland 
& Starling. Offices are at 509 Palm 
Avenue, Titusville. Goshorn will con- 
tinue in practice at 150 Taylor Street, 
Titusville. 

Wilton R. Miller announces his 
withdrawal as chief counsel for the 
Florida Department of Agriculture to 
engage in the practice of law as a 
partner in Sanchez, Dickens & Miller, 
221 Center Building, Tallahassee. 
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John Paul Jones, a former associate 
in the Atlanta law firm of Swift, Cur- 
rie, McGhee & Hiers, has become an 
associate in the Jacksonville law offices 
of Daniel R. Coffman, Jr., at 1623 
Barnett Bank Building. 


Other News of Interest 

Sherman N. Smith, Jr., of Vero 
Beach has been elected president of 
the United Fund of Indian River 
County. 

Walter Hull Beckham, Jr., of Mi- 
ami, a member of the ABA Commit- 
tee to Cooperate with the American 
Medical Association, was the mod- 
erator of a discussion on “Disability 
—What Kind and How Much?” at the 
1969 National Medicolegal Symposi- 
um held in Las Vegas in March. The 
forum was jointly sponsored by the 
American Medical Association and 
the American Bar Association. 

Former United States Senator 
George Smathers has been elected to 
the board of directors of Aerodex, 
Inc., an aerospace engine overhaul 
and manufacturing organization in 
Miami. The former Senator ended 
his legislative career last year after 
serving 18 years in the Senate and two 
terms in the U.S. House of Represent- 
atives. He is the senior partner of the 
law firms of Smathers & Thompson, 
Jacksonville and Miami, and Smathers, 
Merrigan & O'Keefe, in Washington, 
D. 


William S. Naughton of Washing- 
ton, D. C., former eastern director of 
Industry Relations, 
Seaboard Finance 
Company, was 
named vice presi- 
dent of Finance 
Business Forms 
Company, Chicago, 
Illinois, on February 
17. 
Naughton re- 

NAUGHTON ceived his law de- 
gree from the University of Miami 
and is a member of The Florida Bar, 
and American and Federal Bar Asso- 
ciations. He will make his home in 
Downers Grove, Illinois. 

David M. Redstone of Tallahassee 
has been promoted to assistant general 
counsel of the Florida Industrial Com- 
mission. The bulk of his duties will 
be in the field of workmen’s compen- 
sation, according to Florida Industrial 
Commission General Counsel Patrick 
H. Mears. 


Martin L. Sandler of Miami was 
elected secretary of the executive 
board of the Sustaining Board of 
Fellows of Mount Sinai Hospital in 
Miami Beach. 

Harold C. Satchell was promoted 
from senior vice president and trust 
officer of the First National Bank of 
Hollywood to executive vice president 
and trust officer. 
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The Junior Chamber of Commerce 
of Florida has selected two members 
of The Florida Bar as outstanding 
young citizens of the state for their 
“service to humanity.” Marion J. 
Menge of Pensacola who organized 
“The Citizens for Good Government” 
in Pensacola and State Senator Robert 
L. Shevin of Miami, chairman of the 
Legislative Committee to Investigate 
Organized Crime and Law Enforce- 
ment, were two of the seven persons 
selected by the Jaycees. The an- 
nouncement of these “outstanding” 
individuals was made at the Jaycees’ 
annual dinner in the Cape Kennedy 
Hilton in February. 

David Marshall Porter of Titusville 
was elected Brevard County solicitor, 
succeeding James L. Graham. 

Mrs. Josephine H. Stafford has re- 
signed as director of the Hillsborough 


County Legal Aid Bureau after serv- 
ing in that capacity for ten years. She 
plans to go into private practice. 
Hollywood City Attorney Thomas 
A. Thomas has resigned partly be- 
cause of his private practice and other 
endeavors and also because he felt 
the city should have a full-time city 
attorney, if possible, with a full-time 
assistant. Bennett Luther David, a 
former court of record judge, was 
named full-time city attorney by the 
city commission to replace Thomas. 
Gilbert A. Frank of Miami has been 
elected president of the American 
International Land Corporation. 
State Attorney Frank Schaub of 
Bradenton is the new president of the 
Florida Prosecuting Attorneys Asso- 
ciation succeeding Mack S. Futch of 
Gainesville. Other officers elected at 
the recent Tampa meeting of the 
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association include Reeves Bowen, 
Tallahassee, secretary; Joseph G. Spi- 
cola, Tampa, treasurer. Directors 
elected are Gordon MacCalla, Bar- 
tow; J. Paul Griffith, Marianna; A. 
Z. Adkins, Jr., Gainesville; William 
D. Hopkins, Tallahassee; and M. 
Daniel Futch, Jr., Fort Lauderdale. 
The association is composed of all 
criminal prosecutors in the state in- 
cluding state attorneys, county solici- 
tors, county prosecutors and_ their 
assistants. 

Robert F. Michael, Jr., St. Peters- 
burg, was elected president of the 
board of directors of the Child Guid- 
ance Clinic of Pinellas County. 

Florida Bar Board of Governors 
member Sam I. Silver of Miami has 
been named for a second term as 
president of the South Florida Inter- 
Professional Council. 

William M. Goza of Clearwater, an 
amateur state historian, has been 
selected to receive the fifth annual 
Florida History Award of the Peace 
River Historical Society for “distin- 
guished contributions in Florida his- 
tory.” 

Laurence I. Goodrich replaces 
Charlie Luckie, Jr., as a Tampa assist- 
ant city attorney. Luckie, who served 
primarily as a trial lawyer, resigned 
to concentrate on private practice. 

In Pompano Beach, the correct 
telephone number of Patrick L. Bailey 
is 941-4920. The one listed for him in 
the September 1968 issue of the 
Journal is incorrect. 

Robert A. Chastain of Tallahassee 
was appointed by Commissioner of 
Agriculture Doyle Conner to be acting 
chief counsel of the department. 
Chastain is a veteran of 15 years 
service on the legal staffs of the State 
Road Department, Florida Industrial 
Commission and the Attorney Gen- 
eral. He is a Stetson University law 
graduate. 


VOL. 43, NO. 4 © APRIL, 1969 


Florida Chapter No. 2, American 
institute of Real Estate 


TITLE COMPANIES 


TRAFFIC ACCIDENT ANALYST 


Bakst Reporting Service ......... 


Chelsea Title & Guaranty Co. .... 
Gulf Abstract & Title, Inc. ........ 


Lawyers Title Insurance Corporation .. 
Inside Back Cover 


Society of Real Estate Appraisers ... 271 
Barnett National Bank ............. 305 
The Exchange National Bank ....... 299 
COMMERCIAL PHOTOGRAPHER 

COURT DECISIONS 

Florida Appellate Court 

Reporting Service ............... 302 

ELECTRIC POWER 

Florida Investor-Owned 

246 

GENEALOGICAL SERVICE 

INSURANCE 

Association Group Underwriters ..... 301 
INVESTIGATIVE SERVICES 

GroMax Investigative Service, inc. .. 280 
LOAN COMPANIES 

Walter E. Heller & Co. ............. 250 
LEGAL FORMS 

Florida Corporation Supplies ... . 306 
PUBLISHERS 

Bobbs-Merrill Company, Inc. ........ 281 

Florida Lawyers Diary & Manual .... 277 

The Harrison Company ...... Back Cover 

West Publishing Company ....... Inside 


Front Cover, 305 


.. 306 


DIRECTORY OF ADVERTISERS 
APPRAISERS 
REPORTING SERVICE 
307 
309 


Attorneys Wanted 


Position Wanted 


TRUST OFFICER: Progressive Fiorida 
west coast state bank, serving 50,000 
trade area, is seeking qualified officer 
to establish and operate Trust Depart- 
ment; must be experienced, ambitious 
and personable; salary open. Submit 
detailed resume. All con- 
fidential. Write Box 91, The —— Bar 
Journal, Tallahassee, Florida 32304. 


INTERESTED in an association with 
partnership possibilities? Lawyer in 
fast-growing area of the Gold Coast 
seeking ambitious associates to locate 
in law building. Ideal location—prefer 
attorneys who have been sole practi- 
tioners with proven independence and 
drive. Ideal opportunity for those de- 
siring to become established in a low 
lawyer-population ratio area that is 
growing rapidly. All replies confidential. 
Please send resume to Box 97, The 
Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 


AGGRESSIVE ATTORNEY (31), admit- 
ted Florida, counsel to leading north- 
eastern state community affairs agency 
dealing with urban problems and de- 
velopment, including urban renewal, 
new communities, community action; 
experience in contract negotiation and 
drafting, litigation, administration, leg- 
islative drafting, seeks position with fu- 
ture, southern Florida. Write Box 95, 
The Florida Bar Journal, Tallahassee, 
Florida 32304. 


Books and Supplies 


WANTED: Attorneys interested in real 
property and title insurance work for 
a large and well-established national 


corporation. in several loca- 


tions in Florida. mission to The 
Florida Bar desirable. Compensation 
commensurate with experience, out- 
standing benefit program. Excellent op- 
portunity for advancement in legal de- 
partment or management. Send resume 
and salary requirements to: Lawyers 
Title Insurance Corporation, Post Office 
Box 880, Winter Haven, Florida 33880. 


EASY ON THE MIND is the good feel- 
ing you have after you freely and 
happily decide who will inherit your 
possessions. A handy estate-planning 
checklist is available FREE from THE 
CLARETIANS, Room 20, 221 . West 
Madison Street, Chicago, Illinois 60606. 


FOR SALE: American Law Property, 7 
volumes, $50. Williston on Contracts, 
volumes 1-11 inclusive, $75. Corpus 
Juris Secundum, volumes 1-101, $750. 
Southern Reporter, volumes 1-214, 
$1,500. All with latest supplements. 
Write Box 94, The Florida Bar Journal, 
Tallahassee, Florida 32304. 


ATTORNEY WANTED — Opportunity to 
do intensive high level income and es- 
tate tax work in Miami. Must be com- 
petent in research and planning. CPA 
or accounting background desirable 
but not essential. Tax trial experience 
desirable, but will consider recent 
graduate. State starting salary. Send 
resume to Box 96, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


Office Space Available 


FOR SALE OR LEASE: Orlando building, 
housing law office for past 14 years 
together with complete library, furnish- 
ings and fixtures. For details write Post 
Office Box 2701, Orlando, Florida, 


CLEARWATER attorney's office avail- 


able immediately. Ideal location near 
courthouse. Reasonable rent shared 
with two other attorneys. Large con- 
ference room and reception area. First 
floor Legal Arts Building, 501 S. Ft. 
Harrison. For details call Clearwater 
447-3711 or write Page Jackson, The 
Florida Bar, Tallahassee, Fla. 32304. 


Classified advertisements may be inserted 
by members of The Florida Bar for $5 per 
insertion and by nonmembers for $10 per 
insertion. When responding to an ad, ad- 
dress letters to ad box number, Florida Bar 
Journal, Tallahassee, Florida, 32304. 


310 THE FLORIDA BAR JOURNAL 


STANDARD 


DESIGNATION OF COUNTY IN 
METES AND BOUNDS DESCRIPTION 


STANDARD: A DESCRIPTION OF PROPERTY DESCRIBED AS BEING IN THE 
STATE OF FLORIDA AND BY METES AND BOUNDS IN A STATED SECTION, 
TOWNSHIP, AND RANGE WITHOUT ANY COUNTY DESIGNATION IS SUF- 
FICIENTLY DEFINITE. 


Problem: John Doe conveyed Blackacre which he owned, describing it 
as being in the State of Florida and by metes and bounds in 
Section 12, Township 5 N, Range 29 W. No county was desig- 
nated in the deed. Is a corrective deed showing the county in 


which the land lies necessary? 


No. Since the section, township and range are definitely given 
as a part of the description, the location can be ascertained 
without question as to the county in which the land lies. 


Authorities: Miller v. Griffiin, 128 So. 416 
Peacock v. Feaster, 42 So. 889 
Black v. Skinner Mfg. Co., 43 So. 919 
LTGF TN 239. 


(Approved February 8, 1969. Interim No. 1) 


Note: The six Title Standards printed here were adopted by the Executive 
Council of the Real Property, Probate and Trust Law Section on February 8, 
1969. Additional standards are being prepared by the Section, but these are 
published now so that there will be no lay in their use by members of the 


Bar. Section members who have looseleaf binders for previously published 
standards may wish to remove these six, holepunch, and place in their binders. 
Temporary numbers are given these six, since permanent numbers cannot be 
assigned until all have been completed. 
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STANDARD 


HOMESTEAD — JURISDICTION OF COUNTY JUDGE 


STANDARD: THE COUNTY JUDGE HAS JURISDICTION TO DETERMINE 
HOMESTEAD STATUS OF A DECEDENT’S PROPERTY AND THOSE ENTITLED 
THERETO, BUT HE DOES NOT HAVE JURISDICTION TO ADJUDICATE THE 
PARTICULAR ESTATE OF THE HEIRS. 


Problem: H died testate, leaving all of his property to W, his widow. 
Surviving him were W and his son, S. Blackacre was his home- 
stead property, and title was in his name alone. In the probate 
eee: in H’s estate the county judge issued an order as 
ollows: That Blackacre was the homestead property of H and 
that as such was exempt from the claims of his creditors; that 
title to Blackacre did not pass by H’s will but descended to 
W and §S according to the Constitution and Statutes of the State 
of Florida, and that in accordance with applicable statutes W 

took a life estate in Blackacre with the remainder interest going 

to S. Is this order valid? 


The order is valid insofar as it determined that Blackacre was 
the homestead property of H, exempt from his creditors, and 
that it did not pass by the will but descended to W and S ac- 
cording to applicable provisions of the Constitution and Stat- 
utes. But it was not valid insofar as it adjudicated the particu- 
lar estate of W and S. This is beyond the jurisdiction of the 
county judge. 


Authorities: Article X, §1, Florida Constitution, Fla. Stat. §731.27 (1945), 
$734.08, Fla. Stat. (1945), In re Noble’s Estate (Wakeman v. 
Noble) 73 So. 2d 873 (1954), In re Weiss’ Estate (Lewis v. 
Wade) 102 So. 2d 154 (Fla. App. 1958). LTGF TN 226. 


(Approved February 8, 1969. Interim No. 2) 
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STANDARD 


PROBATE NON-CLAIM ACT (F.S. 733.16) 
UNITED STATES, STATE OF FLORIDA, AND STATE AGENCIES 


STANDARD: THE PROBATE NON-CLAIMS ACT (F.S. 733.16) IS NOT BIND- 
ING AS TO CLAIMS OF THE UNITED STATES, BUT IS BINDING AS TO THE 
CLAIMS OF THE STATE OF FLORIDA AND ITS AGENCIES. 


Problem A: United States files a claim against the Estate of John Doe, de- 
ceased, after the expiration of the Notice to Creditors period. 
Is the claim of the United States barred? 


Answer: No. 


Problem B: State of Florida files a claim against the Estate of John Doe, de- 
ceased, after the expiration of the Notice to Creditors period. 
Is the claim of the State of Florida barred? Is the claim of an 
agency of the State of Florida likewise barred? oe 
Answer: Yes. Both the State and its agencies are barred. 


Authorities: Fla. Stat. 733.16; 31 U.S.C.A. Sections 191 and 192; United States 
v. Summerlin, 310 U.S. 414; 60 Sup. Ct. 1021; 84 L. Ed. 1283. 


United States v. Embrey, 199 So. 41. 
Fla. and Hill, Co. Tax Coll. v. Estate of Bertha Stone Moore 
et al., 153 So. 2d 819; In re Smith’s Estate, 132 So. 2d 426. 


(Approved February 8, 1969. Interim No. 3) 
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STANDARD 


TEST OF SUFFICIENCY OF PROPERTY 
DESCRIPTION 


STANDARD: IF THE DESCRIPTION OF LAND CONVEYED IN A DEED IS 
SUCH THAT A SURVEYOR, BY APPLYING THE RULES OF SURVEYING, CAN 
LOCATE THE SAME, SUCH DESCRIPTION IS SUFFICIENT, AND THE DEED 
WILL BE SUSTAINED IF IT IS POSSIBLE FROM THE WHOLE DESCRIPTION 
TO ASCERTAIN AND IDENTIFY THE LAND INTENDED TO BE CONVEYED. 


Problem A: The lots in Block 5 of Country Club Estates are numbered con- 
secutively, except for one unnumbered tract lying between Lots 
5 and 8 and the plat of the subdivision shows no lots num- 
bered 6 and 7. The original subdivider purported to convey Lot 
6, Block 5, Country Club Estates to fas Roe. Is John Roe’s 
title marketable? 


No. 


Same facts as above a that the original subdivider attempt- 
ed to convey Lot 6, Block 5, Country Club Estates to John Roe 


a a metes and bounds description. Is John Roe’s title market- 
le? 


Answer: Yes. 

Authorities: Maynard v. Miller, 182 So. 220. 
Burns v. Campbell, 180 So. 46. 
LTGF TN 488. 


(Approved February 8, 1969. Interim No. 4) 
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STANDARD 


TITLE IN AND CONVEYANCE BY 
SURVIVING TENANT BY THE ENTIRETIES 


STANDARD: UPON THE DEATH OF EITHER SPOUSE, FEE SIMPLE TITLE 
TO ENTIRETIES’ PROPERTY VESTS IN THE SURVIVING SPOUSE, NOT- 
WITHSTANDING THE STATUS OF THE PROPERTY AS HOMESTEAD. 


Problem A: 


Answer: 
Authorities: 


Answer: 
Authorities: 
Comment: 


John Doe and Mary Doe, husband and wife, acquired title to 
Blackacre as tenants by the entireties. Thereafter, they resided 
on the property with their minor children. Upon the death of 
either John Doe or Mary Doe, does fee simple title to Black- 
acre vest in the surviving spouse? 


Yes. 


Kinney v. Mosher, 100 So. 2d 644 (1st D.C.A. Fla. 1958) 
Regero v. Daugherty, 69 So. 2d 178 (Fla. 1953) 
Menendez v. Rodriguez, 143 So. 223 (Fla. 1932) 
LTGF TN 469 


The stated result depends upon the valid establishment of a 
tenancy by the entireties in the first instance. If the property 
initially acquires homestead status while solely ples by one 
spouse, its homestead status cannot be destroyed by an attempt 
to create a tenancy by the entireties, through a straw man or 
otherwise. Reed v. Fain, 145 So. 2d 858 (Fla. 1962); Gottshall 
v. Taylor, 196 So, 2d 479 (4th D.C.A., Fla. 1967). This com- 
ment would be true as to all conveyances prior to the effective 
date of the new Constitution. From and after that time, Sec- 
tion 4, Article X, allows the owner of homestead property to 
transfer the title directly to an estate by the entirety with 
the spouse. 


In addition to the facts set forth in Problem A, upon the death 
of one spouse, the surviving spouse continues to reside with 
the minor children on the property as their homestead. May 
the surviving spouse convey the property to a purchaser for 
value? 


Yes. 
Same as in Problem A. 


As indicated in Problem A, upon the death of one spouse, fee 
simple title to the entireties’ property vests in the surviving 
spouse. The property thereafter is not entireties’ property, but 
is solely owned by the surviving spouse. If the property then 
has the status of homestead, it may be conveyed “in a bona 
fide transaction based upon an aI ropriate consideration.” 


Reed v. Fain, 145 So. 2d 858, 865 (Fla. 1962). 
(Approved February 8, 1969. Interim No. 5) 
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STANDARD 


REVERSIONARY INTERESTS IN ABUTTING STREETS 


STANDARD: THE REVERSIONARY INTEREST OF A PLATTED SUBDIVISION 
LOT OWNER IN AN ABUTTING STREET IS INCIDENTAL TO THE OWNER- 
SHIP OF THE LOT, PASSES WITH A CONVEYANCE OF THE LOT AND IS 
ENCUMBERED BY A MORTGAGE OF THE LOT, UNLESS IT IS PROVIDED 
OTHERWISE IN THE CONVEYANCE OR THE MORTGAGE OR IN THE PLAT 
OR UNLESS SUCH REVERSIONARY INTEREST HAS BEEN PROPERLY RE- 
SERVED BY THE DEDICATOR. 


Problem A: John Doe conveys his subdivision lot which abuts on an aban- 
doned street to Richard Roe. Does the conveyance, by lot and 
block number only, carry the reversionary interest in the street? 


Answer: Yes. 


Problem B: John Doe executes a quit claim deed to Richard Roe of an 
abandoned street abutting on his lot, which lot is subject to a 
mortgage. The mortgagee neither joins in the deed nor exe- 
cutes a release of mortgage with reference to the street. Is 
Richard Roe’s title marketable? 


Answer: No. 


Authorities: Smith v. Horn, 70 So. 435 
Buckhels v. Tomer, 68 So. 2d 861 
Servando v. Zimmerman, 91 So. 2d 289 
LTGF TN 275. 


(Approved February 8, 1969. Interim No. 6) 
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CALENDAR OF LEGAL EVENTS 


April 18-19—Annual Institute on Business Transactions in 
Latin America, sponsored by the University of Miami 
Law Center, Sheraton-Four Ambassadors Hotel, Miami. 


April 24-26—Seventh Annual Southeastern Corporate Law 
Institute, Alabama Program of Continuing Legal Educa- 
tion, Grand Hotel, Point Clear, Alabama. 


April 25—Florida Bar CLE Course on Organizing and Advising 
the Small Florida Business. 


April 26—Seminar on the Irrevocable Trust, Sheraton-Tampa 
Motor Inn, Tampa, 9:30 a.m. 


April 25-27—Annual Convention Florida Association of 
pore Secretaries, Colonnades Beach Hotel, Palm Beach 
Shores. 


May 2, 9, 16, 23, 28—Florida Bar CLE Course on Organizing 
and Advising Small Florida Businesses. 


May 21-23-Fifth Circuit Judicial Conference, Biloxi, 
Mississippi. 


May 22-23-Fifth Biennial Institute on Corporate Law, Emory 
School of Law, Regency Hyatt House, Atlanta. 


May 28-3l—Annual Convention The Florida Bar, Diplomat 
Hotel, Hollywood Beach. 


June 6—Florida Bar CLE Course on Organizing and Advising 


the Small Florida Business. 


June 23-28—-XVI Conference Inter-American Bar Association, 
Rio de Janeiro, Brazil. 


July 27-August 2—-ATL Summer Meeting, Denver-Hilton, 
Denver, Colorado. 


August 6-10—Annual Meeting of National Association of 
Defense Lawyers in Criminal Cases, Cabana Motor Hotel, 
899 Stemmons Freeway, Dallas, Texas. 


August 11-15—ABA Annual Meeting, Dallas, Texas. 


September 3-6-1969 Annual Convention of the Federal Bar 
Association, Hotel Fontainebleau, Miami Beach. 


September 7-12—World Conference on World Peace Through 
Law, Bangkok, Thailand. 


September 8-10-—Florida Bar Examination, duPont Plaza 
Hotel, Miami. 


October 10-12—General meeting Academy of Florida Trial 
Lawyers, Sheraton-Four Ambassadors, Miami. 


October 26-29—National Legal Aid and Defender Conference, 
The Commodore, New York, N.Y. 
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LOCAL BAR ASSOCIATION PRESIDENTS 


BAY COUNTY BAR Gan 


E. Foster, 


1610 Beck Panama City 


BAR 
Clarence T. Johnson, Jr., 
1259 S&S. Floride Ave. 


BAR 
E. Johnston, Jr., 
29 S. Brooksville Ave. 

COUNTY 
A. 
3600 ed 


Judge John |. Rose, Jr., 
Chariotte County Courthouse Punta Gorda 
ASSOCIATION 


Richard H Melo President 
370 Ave 


m R. Stanier, 
Florids 

Thomas J. Haenton Ili, President 
Ave. 

Florida 
Arthur L. President 
9101 SW 66th Terrace 
West Florida 


Richard Hill Merritt, President 
Box 985, Lawyers’ Buliding 


P.O. Box 
314 South Street 
FLORIDA BAR 
Preston W. DeMilly, President 
416 Hilicres 
BAR ASSOCIATION OF 
PINELLAS COUNTY 
Eniiott, President 


Edgar J. dr. 
36 Monstes Nationa! ‘Bonn Bank Bradenton 


BAR ASSOCI 
Cc. Jr., President 
_Ocale 


BAR 
James F. Littman, President 
Box 1154 


Aa 
2nd Floor, Concord Bidg. 
66 W. Street 


TON CO. BAR ASSOCIATION 


OKALOOSA-WAL 
Arthur M. Wolff, President 


126 Eglin Parkway,N.E. 


P. O. Box 516 


PUTNAM COUNTY BAR 
Ronald E. Clerk, President 
523 St. Johns Ave. 


SARASOTA COUNTY BAR ASSOCIATION ; 
William T. Harrison, Jr., 
P. Box 3258 il 


DISTRICT 
7550 S.W. 57th 


rreras, President 
549 Pan American Bk. Bidg. 


ST. JOHNS COUNTY BAR 
Richard O. Watson, President 


mA 


St, 


PETERSBURG BAR 
W. Harris. Presi sont 
210 Home Federal Bid 


Grover Robinson, Jr., 
235 Professional Bidg 


NORTH BAR ASSOCIATION 
P. Box 549 Pompane Beech 
President NORTH DADE BAR ASSOCIATION 
Rockledge 
Miami 
Brooksville 
nen Fort Walton Beach 
Ft, Lauderdale ORANGE COUNTY 
ASSOCIATION John F. Lowndes, ident 
P. O. Box 2809 Orlando 
COUNTY BAR ASSOCIATION 
William W. Giikey, President Kissimmee 
Lncoin end Pe Desrwater PALM BEACH COUNTY BAR ASSOCIATION 
COLLIER COUNTY BAR ASSOCIATION Gavin G. K. President 
: PASCO COUNTY BAR ASSOCIATION 
Robert D. Sumner, President 
Coral Gables P. 0. Box 443 Dade City 
DADE COUNTY BAR ASSOCIATION DO. W. PERKINS BAR ASSOCIATION 
714 Fed, Bidg. .. Jacksonville 
101 E. Flagler Street Miem! ATION 
DeSOTO COUNTY BAR ASSOCIATION 
G. Jones, President Palatka 
Canaveral reccte 
Cocoa SEMINOLE COUNTY BAR ASSOCIATION 
Harold F. Johnson, President 
Edwards Bidg. Sanford 
Tempe SOUTH BROWARD BAR ASSOCIATION 
Charles E. Paoli, Jr., President 
Miami Morrison Street Hol 
President 
South Miami 
SOUTH PALM BEACH COUNTY BAR 
ASSOCIATION 
Timothy Poulton, President 
P. O. Box 509 Boca Raton 
SPANISH-AMERICAN BAR ASSOCIATION 
HARDEE COUNTY BAR ASSOCIATION re 
St. Augustine 
HENDRY-GLADES BAR ASSOCIATION ASSOCIATION 
John M. Potter, President Ft. Pt 
P. O. Box 96 Clewiston 
HIALEAH SPRINGS BAR ASSOCIATION ATION 
iax M, President 
Citizens Savings Bldg. St. Petersburg 
400 Hislesh Drive Hialeah 
Ernest M. Breed, Jr., President _ P. O. Box 391 Tallahassee 
P. ©. Box 591 Sebring THE BAR ASSOCIATION OF 
HOMESTEAD BAR ASSOCIATION TAMPA & HILLSBOROUGH COUNTY 
O. Raiph Matousek. President Herboth S. Ryder, President 
234 North Krome Ave. seomentend P. 0. Box 2 Tampa 
INDIAN RIVER COUNTY BAR ASSOCIATION VOLUSIA COUNTY BAR ASSOCIATION 
Byron T. Cooksey, President William M. Gillespie, President 
P. O. Box 760 Vero Beach P. O. Box 580 New Smyrna Beach 
JACKSONVILLE BAR ASSOCIATION WEST PASCO BAR ASSOCIATION 
Jemes E. Cobb, President Frederick Chase, Jr., President 
1530 American Heritage Buliding Jacksonville P. O. Box 1146 New Port Richey 
LAKE CITY BAR ASSOCIATION WINTER HAVEN BAR ASSOCIATION 
Mad R. McDavid, President Raymond A. Goodwill, Jr., President 
P.O. Box 902 Lake City P. O. Box 2334 Winter Heaven 
LAKELAND BAR ASSOCIATION THE SOCIETY THE BAR 
Alva R. Carver, President } 
116 W. Lemon St. Lakeland President 
; LAKE-SUMTER BAR ASSOCIATION Pensacola 
Robert A. Stebbins, President SECOND CIRCUIT BAR ASSOCIATION 
P. O. Drawer AJ Eustis Kenneth E. Cooksey, President 
P. O. Box 480 Monticello 
Myers THIRD JUDICIAL CIRCUIT BAR ASSOCIATION 
MANATEE COUNTY BAR ASSOCIA iam J. » 
P. 0. Box 193 Lake City 
President 
P.O. Brewer 678 Teveres 
EIGHTH JUDICIAL CIRCUIT BAR ASSOCIATION 
TION William Henry Barber, Jr., President 
P. O. Drawer J Gainesville 
ue TENTH JUDICIAL CIRCUIT BAR ASSOCIATION 
— BEACH BAR ASSOCIATION Marvin B. Woods, President 
W. Kogan, President P. O. Box 918 Auburndale 
420 Lincoln Road Miami Beach TWELFTH JUDICIAL CIRCUIT BAR ASSOCIATION 
MONROE BAR ASSOCIATION William W. Dishong, President 
Enrique inaido, Jr., President P. O. Box 1068 Arcadia 
P, ©. Box 31 Key West FOURTEENTH JUDICIAL CIRCUIT 
Thomas J. Shave, Jr., President President 
2nd Floor, Jeffreys Biag. Fernandina Beach Drawer C. + Marianne 
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why? 


Why recommend title insurance from 
Lawyers Title Insurance Corporation? 


Lawyers Title Insurance Corporation 
is a state-regulated corporate insurer, 
nationally recognized and respected, 
and locally staffed with experienced 
title men. It all adds up to the finest 
title service in Florida. 


isn’t that reason enough why you 
should recommend title insurance 
from Lawyers Title Insurance Cor- 


poration? 
4 


THE NATIONAL TITLE INSURANCE COMPANY 


WITH THE LOCAL TOUCH 


Represented in Florida 
by the following Agents 
and Branch Offices: 


BARTOW 

Polk Abstract Company 
BOCA R 

Lawyers Title Insurance Corporation 
CHIPLEY 

Weshingten County Abstract Company 
DAYTONA BEACH 

The Abstract Corporation 
DEERFIELD BEACH 

Growers County Title Company 
The Abstract Corporation 

FORT LAUDERDALE 

Broward County Title Company 
FORT PIERC 

Title Security Company 
HOLLYWOOD 

Broward County Title Company 
INVERNESS 

West Title Company 
JACKSONVILLE 

Florida Title & Guaranty Company 
LAKE WALES 


Florida Southern Abstract & Title Company 


LAKELAN 
Florida Southern Abstract & Title Company 
LARGO 


West Coast Title Company 
MELBOURNE 
Title Security Company 


MIA 

Lawyers Title Insurance Corporation 
OCALA 

Marion Abstract and Title Company 
ORLANDO 

Lawyers Title Insurance Corporation 
PALATKA 


Guaranty Title Company of Palatka 
PANAMA CITY 

Panama Lry Corporation 

PENSACOLA 

Lawyers Title Insurance Corporation 
PLANTATION 

Broward County Title Company 
POMPANO BEACH 

Broward County Title Company 

PUNTA GORDA 

Punta Gorda Abstract & Title Company 
SANFORD 

The Abstract Corporation 

awyers Title Insurance 

ST. PETERSBURG 

West Coast Title Company 


NG 
Wahiende Abstract & Title Company 
Title Security Company 
Title Company 
aranty Title Com 
TAVARES, Corporation 
wyers Title Insurance 
ACH 
itle ompan 
M BEACH 
Tile Insurance Corporation 


WINTER HAVEN 
Florida eo Abstract & Title Co. 


_ lawyers Title Insurance (Orporation 
Home Office ~ Richmond . Virginia 
A RICHMOND CORPORATION COMPANY 
FLORIDA STATE OFFICE 


99 SIXTH STREET, S.W. WINTER HAVEN, FLORIDA 
CAPITAL, SURPLUS AND RESERVES OVER $36,000,000 


NOT TO BE CONFUSED WITH ANY OTHER 
TITLE INSURING ORGANIZATION OF SIMILAR NAME 


CONSULT YOUR FLORIDA BOOKS FIRST! 


ADKINS, FLORIDA CRIMINAL LAW and PROCEDURE, 3rd Edition with 
Current Pocket Part. 


ADKINS, FLORIDA REAL ESTATE LAW and PROCEDURE with FORMS, 
4 Volumes with Current Cumulative Pocket Parts. 


ALPERT, FLORIDA WORKMEN’S COMPENSATION LAW with Current 
Pocket Part. 


CARSON, FLORIDA LAW of the FAMILY, MARRIAGE and DIVORCE, 
with Current Cumulative Pocket Parts. 


ENCYCLOPEDIC DIGEST of FLORIDA REPORTS, 27 Books, with Current 
Cumulative Pocket Parts. 


FLORIDA LAW and PRACTICE—The Encyclopedia of Living Florida Law 
for Florida Lawyers by Florida Lawyers, 31 Volumes, with Current 
Cumulative Pocket Parts. 


FLORIDA STATUTES ANNOTATED, 55 Volumes with Current Cumula- 
tive Pocket Parts. 


HALL, JUDICIAL SAYINGS of JUSTICE GLENN TERRELL. 
KOOMAN, FEDERAL CIVIL PRACTICE with FLORIDA TREATMENT, 4 
Binder Volumes. 


KUENZEL, FLORIDA UNIFORM COMMERCIAL CODE Encyclopedic Edi- 
tion with Forms. 


LOWELL, FLORIDA LAW OF TRUSTS and TRUSTEES, 1965 with Current 
Pocket Part. 


MALOY, FLORIDA APPELLATE PRACTICE and PROCEDURE, with 
FORMS, two volumes. 


NADLER, FLORIDA CORPORATION LAW, 2 Volumes, with Current 
Cumulative Pocket Parts. 


REDFEARN ON WILLS and ADMINISTRATION OF ESTATES IN FLORIDA, 
4th Edition, 2 Binder Volumes. 


SAPP, FLORIDA PLEADING, PRACTICE and LEGAL FORMS ANNO- 
TATED, 8 Volumes, with Current Cumulative Pocket Parts. 


WARD, FLORIDA and FEDERAL ESTATE and TAX PLANNING, with 1968 
Cumulative Pocket Parts. 


Write for prices and liberal terms 


THE HARRISON COMPANY 


Law Book Publishers 
178-180 Pryor Street S.W. (P. O. Box 4214) Atlanta, Georgia 30302 


FLORIDA REPRESENTATIVES 
GEORGE R. LEWIS, JR. RICHARD W. SMITH 
North Florida South Florida 


YRS Minccwt HURST 
JNIV MICROFILMS LIB StRVICES 
KERUX CORPORATION 


ANN ARBOR MICHIGAN 
2481 48106 
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